UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

4-27-2009

Castorena v. General Elec. Clerk's Record v. 2 Dckt.
35123

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Castorena v. General Elec. Clerk's Record v. 2 Dckt. 35123" (2009). Idaho Supreme Court Records & Briefs. 71.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/71

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.

MILDRED CASTOREHA, et al,
Plaintiffs-Appellants,

GENERAL ELECTRIC, et al,

JOHN D. ADAMSON, et ai,

PldntifltrAppellant,

FMC CORPOMTION, et ai,

Attorney- for AppellantTrudy Hanspn Fouse
Gary T. Dance

IN THE SUPREME COURT OF THE STATE OF IDAHO
MILDRED CASTOWNA, et al,
Plaintie-Appellmts,
VS.

Supreme Court Case No. 35 123

GENERAL ELECTRIC, et al,
Defendants-Respondents.

(Consolidated Supreme Court Case
Nos. 25 123,25124 and 25852)

JOEIN D. ADAMSON, et al,
Plaintiff-Appellant,
vs.
FMC CORPORATION, et al,
Defendants-Respondents.

CLERK'S TRANSCRIPT ON APPEAL

Appeal fiom the District Court of the Sixth Judicial District of the State of Idaho
in and for the County of Bannock.

TITLE PAGE

HONOMBLE PETER D. McDEMOTT, District Judge.

James C. Arnold
P. 0. Box 1645
Idaho Falls, Idaho 83403- 1645
Attorney for Plaintiffs-Appeallants
Mildred Castorena, et a1 and
John D. Adarnson, et a1

Trudy Hanson Fouse
Martha G. Whasr~r
P. 0. Box 2387
Boise, Idaho 83701
Attorney for DefendantsRespondents
Gary T. Dance
Lee Radford
Benjamin C. Ritchie
P. 0. Box 817
Pocatello, Idaho 83204
Attorney for DefendantsRepondents.

TITLE PAGE

TABLE OF CONTENTS
MILDRED CASTOmNA ET AX, VS. GENERAL ELECTNC CO., ET AL
DISTMCT COURT CASE NO. CV-06-2474

Register of Actions ....................................................................................................

25

Complaint ..................................................................................................................

87

Answer of Defendant Certaineed Corporation to Plaintiff's Complaint and
Jury Demand ....................................................................................................

124

Answer and Demand for Jury Trial (Carlock) ...........................................................

167

Answer of Defendant Union Carbide Corporation to Plaintiff's Complaint
and Jury Demand .............................................................................................

178

Answer to Complaint by Defendant Ingersole-Rand Company ................................

221

Answer to Complaint by Defendant CBS/VIACOM/Westinghouse ........................

246

Answer and Demand for Jury Trial (P & H Mining Equipment) ..............................

272

Answer and Demand for Jury Trial (Clever-Brocks) ................................................

287

Answer and Demand for Jury Trial (ITT Industries) ................................................

302

Defendant Kelly-Moore Paint Company. Inc.'s Answer ..........................................

316

Defendant Reliance Electric Company Misidentified as Reliance Electric
Motor's Answer and Jury Demand ..................................................................

337

Defendant Henry Vogt Machine Company's Answer to Plaintiffs Complaint ........

343

Defendant FMC Corporation's (Improperly Sued as FMC Corporation (Hamer)
Answer to Plaintiffs ComplainT .......................................................................

356

Defendant Warren Pumps. Inc.'s Answer to Plaintiff's Complaint ..........................

370

TABLE OF CONTENTS

Defendant Rocktvell Automation. Inc.'s Answer and Jury Demand ........................

383

Answer to Complaint by Defendant Pilkingon North America. Inc........................

389

Answer and Demmd for Jury Trial of Defendant Eaton Electrical. Inc.
(formerly known as "Cutler.Hammer. Inc.") ..................................................

414.

Affidavit of Casey K . McCarvey ..............................................................................

451

Affidavit of E. Scott Savage ......................................................................................

454

Union Pacific Railroad Company's Answer and Reliance Upon
Plaintiffs' Jury Demand ...................................................................................

457

Defendant Shepard Niles. Inc.'s Answer to Plaintiffs' Complaint ............................

489

Defendant A. W. Chesterson Company's Answer to Plaintiffs' Complaint ............

500

Defendant Nibco. Inc.3 Answer to Complaint and Demand for Jury Trial ..............

511

Answer of Sterling Fluid Systems (USA) LLC Improperly Sued as
Sterling Fluid System (Peerless Pumps) ..........................................................

530

Defendant Steel West's Answer and Demand for Jury Trial ....................................

549

Crane Co.3 Answer to Complaint .............................................................................

577

Answer and Demand for Jury Trial (Advanced Industrial Supply)...........................

599

Defendant Babbit Stearn Specialty Co.'s Answer and Jury Demand ........................

634

Answer of Crown Cork & Seal Company .................................................................

649

Order of Dismissal of Defendant Pilkington North America. Inc.............................

669

Answer and Demand for Jury Trial (Fairbanks Morse Pump Corporation) ..............

675

Defendant Alaskan Copper WorksIALCO Investment Company's Answer ............

691

Order of Dismissal of Defendant Union Carbide Corporation ..................................

716

TABLE OF CONTENTS

Page
Honeywell. Inc.'s Answer to Complaint ...................................................................

720

Defendant? Square D Company's Answer ...............................................................

739

Defendant Bullough Abatement. lnc.3 Answer to Plaintiffs' Complaint .................

765

Defendant Oi's Answer .............................................................................................

788

Answer of Metropolitan Life Insurance Company to Plaintiffs' Complaint .............

805

First Amended Complaint .........................................................................................

837

Defendant Henry Vogt Machine Co.'s Answer to Plaintiffs' Amended Complaint .

845

Defendant Warren Pumps. Inc.'s Answer to Plaintiffs' Amended Complaint ..........

855

Defendant Nibco. Inc.'s Answer to Plaintiffs' First Amended Complaint: ..............

865

Answer to Plaintiffs' First Amended Complaint and Demand for Jury
Trial (AIS) .......................................................................................................
Defendant FMC Corporation's (Improperly Sued as FMC Corporation (Hamer)
Answer to Plaintiffs' Amended Complaint .....................................................
Answer of Sterling Fluid System's (USA). LLC (Improperly Sued as Sterling
Fluid (Peerless Pumps) to Plaintiffs' Amended Complaint.............................
Answer of Defendant Eaton Electrical Inc . (formerly known as "Cutler.Harnmer.
Inc.") to First Amended Complaint; Demand for Jury Trial ...........................
Ingersoll-Rand Conlpany's Answer to Plaintiffs' Amended Complaint ...................
CBS/VIACOM/Westinghouse's Answer to Plaintiffs' Amended Complaint ...........
Union Pacific Railroad Company's Answer to First Amended Cornplaint
and Reliance Upon Plaintiffs' Jury Demand ...................................................
Answer to Plaintiffs' First Amended Complaint (Guard.Line. Inc.).........................
Defendant Garlock. Inc.'s Answer to Plaintiffs' Amended Complaint .....................

TABLE OF CONTENTS

Defendmt Anchor Packing Company's Answer to Plaintiffs9
Amended Complaint ........................................................................................
Answer of Metropolitan Life Insurance Company to Plaintiffs' Complaint..... ........
Defendant F a i r b d s Morse Pump Corporation's Answer to Plaintiffs'
h e n d e d ComplaiM ........................................................................................
Defendmt Hill Brothers Chemical Company's Answer to Plaintiffsyirst
h e n d e d Complai....................................................................................................
Defendant Grown Cork & Seal Company, Inc. Answer to Plaintiffs"
Amended Complaint .................................................................................*......
Crane Co.'s Answer to Plaintiffs' First Amended Complaint...................................
Honeywell, Inc.3 Answer to Plaintiffs' First Amended Complaint .........................
Answer of Defendant Hill Brothers Chemical Company ..........................................
Answer and Demand for Jury Trial (IMO Industries) ...............................................
Memorandum Decision and Order. filed 5/18/07......................................................
Amended Answer and Demand for Jury Trial (ITT Corporation) ............................
Defendants Bullough Abatement Inc.'s Amended Answer to
Plaintiffs' Complaint .......................................................................................
Defendants Ingersoll-Rand and Westinghouse's Motion for Sumrnary
Judgment Against Wrongful Death Plaintiffs Stoor, Branch
and Frasure ......................................................................................................
Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed
Facts in Support of Motion for Summary Judgment against Stoor .................
Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed
Facts in Support of Motion for Summary Judgment against Branch ..............
Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed
Facts in Suport of Motion for Sumrnary Judgment against Frasure ................
Defendants Ingersoll-Rand and Westinghouse's Memorandum in Support
of Motion for Summary Judgment against Wrongful Death Plaintiffs
Stoor, Branch and Frasure ...............................................................................
TABLE OF CONTENTS
-5-

Affidavit of Christopher C. Burke in Support of Defendants IngersollRand and Westinghouse's Motion for Summary Judgment against
Wrongful DeaLh Plaintiffs ...............................................................................
Defendant Sterling Fluid Systems (USA), LLC's Improperly Sued as
Sterling Fluid Systerns (Peerless P m p s ) Joinder in Defendant
Ingersoll-Rand's and Defendant Westinghouse's Motions for
Summary Judgment .........................................................................................
Plaintiffs? Responses to Defendants Ingersoll-Rand and Westinghouse's
Motion f-br Summary Judgment against Wrongful Death Plaintiffs
Stoor, Branch and Frasure ...............................................................................
Affidavit in Support of Plaintiffs' Response to Defendants Ingersoll-Rand
and Westinghouse's Motion for Surnrnary Judgment against
wrongful death Plaintiffs Stoor, Branch and Frasure ......................................
Reply Brief of Defendants Ingersoll-Rand and Westinghouse's in Support
of Motion for Summary Judgment against wrongful death Plaintiffs
Robert Branch, William D. Frasure and John D. Stoor ...................................
Memorandum Decision and Order, filed 1/28/08......................................................
Defendants Sterling Fluid Systems (USA) LLC's Improperly Sued as Sterling
Fluid Systems (Peerless Pumps) Motion for Reconsideration ........................
Defendant Sterling Fluid Systems (USA) LLC's Motion in Support of
Motion for Reconsideration.. ...........................................................................
Defendants Ingersoll-Rand and Westinghouse's Motion for Permissive
Appeal pursuant to Idaho Appellate Rule 12(b) ...........................................
Defendants Ingersoll-Rand and Westinghouse's Memorandum in Support of
Motion for Permissive Appeal Pursuant to Idaho Appellate Rule 12(b).........
Defendants' Joinder in Defendants Westinghouse's and Ingersoll-Rand's
Motion for Permissive Appeal .........................................................................
Motion for Expedited Hearing on Defendants Ingersoll-Rand and
Westinghouse's Motion for Permissive Appeal Pursuant to Idaho
Appellate Rule 12(b) .......................................................................................
Plaintiffs' Response to Defendant Sterling Fluid Systems (USA) LLC's
Motion for Reconsideration .............................................................................
TABLE OF CONTENTS

-6-

Plaintiffs' Response in Opposition to Defendm's Ingersoll-Rmd and
Westinl;bouse's Motion fbr Permissive Appeal ..............................................

DefendantsVngersoll-Rand and Westinghouse's Joinder in Defendants"
Sterling Fluid Systems (USA). LLC. Warrant Pumps. Inc., and
Henry Vogt Machine Go.'s Motion for Reconsideration ...............................
Order Granting Expedited Hearing on Defendants Ingersoll-Rand and
Westinghouse's Motion f i r Permissive Appeal Pursuant to IAR 12(b)
filed 2/14/08 ....................................................................................................
Defenda~tsIngersoll-Rand and Westinghouse's Reply in Support of Their
Motion for Permissive Appeal Pursuant to Idaho Appellate Rule 12(b).........
Defendant- Sterling Fluid Systems (USA) LLC's Reply in Support of
Motion for Reconsideration .............................................................................
Memorandm Decision and Order. filed 3/18/08......................................................
Westinghouse Memorandum of Costs .......................................................................
Ingersoll-Rand's Memorandum of Costs ..................................................................
Defendant Nibco. Enc.'s Memorandum of Costs .......................................................
Notice of Appeal. filed 4/21/08 .................................................................................
Judgment. filed 412310 8 .............................................................................................
Clerk's Certificate of Appeal. filed 5/2/08 ................................................................
Respondents Ingersoll-Rand and Westinghouse's Request for Additional
Reporter's Transcript and Clerk's Record .........................................................
Order Amending Title. filed 5/7/08 ...........................................................................
Judgment. filed 6119/08 .............................................................................................
Order Conditionally Consolidating Appeals. filed 6/24/08.......................................

TABLE OF CONTENTS

Order, filed 6/24/08 ..................................................................................................

1728

Amended Order, filed 6/26/08 ...................................................................................

1729

Order Granting Motion to Dismiss Respondent Nibco, Inc. Amended Title
in this Appeal, filed 7/2/08 ..............................................................................

1730

Order Granting Motion for Delegation of Jurisdiction to the District
Cou~,filed7/2/08...........................................................................................

1732

Order Dismissing Respondent Guard-Line, Inc. and Amending Title,
filed 9/4/08.. .....................................................................................................

1734

Order Granting Motion(s) to Dismiss Respondent(s) and Amending
Title, filed 10/20/08 .........................................................................................

1736

COLORED SHEET OF PAPER

JOHN D. ADAMSON VS. FMC CORPOUTION, ET AL
DISTRICT COURT CASE NO. CV-2006-3166-OC
Register of Actions .................................................................................................

1738

Complaint ..................................................................................................................

1751

Answer of Rupert Iron Works, Inc. ...........................................................................

1784

Answer of Defendant Sterling Fluid Systems (USA), LLC (Improperly
Sued as Sterling Fluid Systems (Peerless Pump) ........................................

1793

Answer and Demand for Jury Trial of Defendant Eaton Electrical, Inc.
(formerly known as "Cutler-Hammer, Inc.") ..................................................

1806

Answer and Jury Demand (Reliance Electric Motions) ............................................

1837

Defendant Square D Company's Answer ..................................................................

1843

TABLE OF CONTENTS

PaJg
Defendmt Alaskan Copper WorkslALGO Investment Company's Answer ............

1870

Crane Go." Answer to Complaint.............................................................................

1888

Answer and Jury Demand (Advanced Industrial Supply. Inc. f/Nw Pocatello
Supply Inc . (hereinafier "AAIS") .....................................................................

1918

Answer and Demand for Jury Trial of P&N Mining Equipment. Inc. fMa
Wamjschkger Corporation (incorrectly named as P&H Cranes) ....................

1946

Answer of Defendant Flowserve Corporation (f/Ma Durco International. Inc.) .......

1958

Answer of Defendant Eucsson. Inc . as Successor in Interest to the
Anaconda Wire and Cable Company ..............................................................

1982

Answer of Defendant Bechtel. Inc............................................................................

1993

Defendant Gould Electronics. Inc.'s Answer and Jury Demand ...............................

2033

Parker-Hannifen Corporation's Answer to Plaintiffs' Complaint and
Request for Jury Trial ......................................................................................

2041

Answer and Demand for Jury Trial (Fairbanks Morse Pump Corporation) ..............

2059

Answer of Defendant Heruy Vogt Machine. Co......................................................

2070

Defendant Johnston Pump Company's Answer and Jury Demand ...........................

2082

Honeywell. Inc.'s Answer to Complaint ...................................................................

2090

Motion for Summary Judgment .................................................................................

2107

Memorandum in Support of Motion for Summary Judgment ...................................

2113

Affidavit of Donald F. Carey in Support of Motion for S m a r y Judgment ...........

2122

Defendant Sterling Fluid Systems (USA) LLC'S (Improperly Sued as
Sterling Fluid Systems (Peerless Pumps) Motion for Summary Judgment.....

2134

TABLE OF CONTENTS

Defendant Sterling Fluid Systems (USA) LLC'S (Improperly Sued as Sterling
Fluid Systems (Peerless Pumps) Memorandum in S u p p o of
~ Motion
for Summary Judgment ..................................................................................
Affidavit of Ben Ritchie ............................................................................................
Joinder of Defendant Parmount Supply Company in Defendant Sterling
Fluid Systems (USA( LLC'S Motion for Summary Judgment .......................
Plaintiffs Response to Defendant Bechtel, Inc.'s Motion for Summary Judgment.
Joinder in Motions for Summary Judgment by Defendant Ericsson, Inc.,
as Successor in Interest to the Anaconda Wire & Cable Company.................
Defendants Crane Co. and Honeywell, Inc.'s Joinder in Sterling Fluid
System's Motion for Summary Judgmelit .......................................................
Defendms Crane Co. and Honeywell, Inc.'s Joinder in Bechtel's
Motion for Summary Judgment .......................................................................
Dekndant Fairbanks Morse Pumps Corporation's Joinder in Defendant
Beehtel, Ine.'s and Defenant Sterling Fluidsystem's (USA) LLC'S
Motions for Summary Judgment .....................................................................
Defendant Sterling Fluid System's (USA) LLC'S (Improperly Sued as
Sterling Fluid Systems (Peerless Pumps) Joinder in Defendant Bechtel,
Inc.'s Motion for Summary Judgment .............................................................
Defendant Henry Vogt Macbine Co.'s Joinder in Defendant Bechtel Inc.'s
and Defendant Sterling Fluid Systems (USA) LLC'S Motions for
Summary Judgment .........................................................................................
Joinder of Defendant Flowsewe Corporation (f1Ma Dureo International, Inc.)
in Defendant Sterling Fluid System's (USA) LLC'S Motion for
Summary Judgment .........................................................................................
Plaintiffs Objection and Response to Defendant Sterling Fluid System's
(USA) LLC'S Motion for Summary Judgment ...............................................
Minute Entry and Order, filed 10129107 ....................................................................

TABLE OF CONTENT

Plaintifrs Response to Dekndant Bechtel. Inc.'s Reply in Further Support: of
Motion for S m a y Judgment .......................................................................

2327

Defendmt Sterling Fluid System's (USA) LLC'S (Improperly Sued as Sterling
Fluid Systems (Peerless Pumps) Reply Memorandm in Support of
Motion for Summary Judgment .......................................................................

2337

Supplemesirla1Brief in Further Support of Motion for S u m a r y Judgment..............

2355

Defendmt Pder-Hamifin's Joinder in Defendant Sterling Fluid System's
(USA) LLC'S Improperly Sued as Sterling Fluid Systems (Peerless
Pumps) Motion for Summasy Judgrnent .........................................................

2365

Notice of Joinder (Eaton Electrical Inc., In: (i) Defendant Bechtel.
1nc.'s Motion for Summary Judgment; and (ii) Defendant Sterling
Sluid Systems (USA) LLC'S Motion for Summary Judgment .......................

2371

Defendant Sterling Fluid System's (USA) LLC's Supplemental Brief
Re: Condition Precedent Rule ........................................................................

2379

Plaintiffs Supplemental Brief Regarding Condition Precedent Rule .......................

2417

Memorandum Decision and Order. filed 3/19/08 ......................................................

2434

Notice of S~ipplementalAuthority. filed 3/20/08 ......................................................

2452

Order for Supplemental Briefs Regarding Supplemented Authority.
filed 312 1/08....................................................................................................

2461

Plaintiffs Response to Defendants' Notice of Supplemental Authority ...................

2467

Memorandum Decision and Order Granting the Defendants' Motion for
Summary Judgment. filed 4/9/08 .....................................................................

2479

Judgment. filed 4/9/08 ...............................................................................................

2495

Memorandum of Costs ..............................................................................................

2500

Plaintiffs Motion for Reconsideration......................................................................

2506

TABLE OF CONTENTS

Defendmt Sterling Fluid System's (USA) LLC'S Response to Plaintiff's
Motion for S m m y Judgment ......................................................................
Plaintiff's Motion for Reconsideration ......................................................................
Defendmt Sterling Fluid System's (USA) LLC'S Response to Plaintifrs
September 19th Motion for Reconsideration....................................................
Memorslndum Decision and Order Denying Plaintiffs Motions for
Reconsideration. filed 10/2/08.........................................................................
Amended Judgment. filed 1012108.............................................................................
Notice of Appeal. filed 1013 1/08 ...............................................................................
Clerk's Certificate of Appeal. filed 11/14/08 ............................................................
Order Granting Motion to Consolidate Appeals. filed 12/30/08 ...............................
Clerk's Certificate......................................................................................................
Certificate of Clerk to Original Exhibits ...................................................................
Certificate of Service .................................................................................................

TABLE OF CONTENTS

INDEX

MIILBmI) CASTOmNA ET AL VS. GENERAL ELECTRIC CO., ET AL
DISTMCT COURT CASE NO. GV-06-2474-PI

Afidavit of Casey K . McGawey ..............................................................................
Affidavit of E. Scott Savage ......................................................................................
Affidavit of Christopher C . Burke in Support of Defendants Ingersoll-Rand and
Westinghouse" Motion for Summary Judgment Against Wronghl
Death Plaintiffs ...............................................................................................
Affidavit in Support of Plaintiffs' Response to Defendants Ingersoll-Rand and
Westinghouse's Motion for Summary Judgment Against Wrongful
Death Plaintiffs Robert Branch. William D . Frasure and John D. Stoor ........
Amended Answer and Demand for Jury Trial (ITT Corporation) ............................
Amended Order. filed 6/21/08....................................................................................
Answer of Defendant Certaineed Corporation to Plaintiffs' Complaint and
Jury Demand ....................................................................................................
Answer and Demand for Jury Trial (Garlock) ...........................................................
Answer of Defendant Union Carbide Corporation to Plaintiffs' Complaint
and Jury Demand ........................................................................................
Answer to Complaint by Defendant Ingersoll-Rand Company .................................
Answer to Complaint by Defendant CBS/VIACOM/Westinghouse ........................
Answer and Demand for Jury Trial (P&H Mining Equipment) ...............................
Answer and Demand for Jury Trial (Clever-Brooks) ................................................
Answer and Demand for Jury Trial ITT Industries ...................................................

INDEX

Answer to Complaint by Defendant Pilkingon North America. Inc........................
Answer and Demand for Jury Trial of Defendant Eaton Elctrical Inc.
(Fosmerly known as 'Cutler.Hmer. Inc.") .................................................
Answer of Sterling Fluid System" (USA) LLC Imporperly Sued as
Sterling Fluid Systems (Peerless P m p s ) ........................................................
Answer and Demand for JuryTrial (Advanced Industsial Supply)............................
Answer of Crow1 Cork & Seal Company .................................................................
Answer and Demand for Jury Trial (Fairbanks Morse Pump Corporation) ..............
Answer of Metropolitan Life Insurance Company to Plaintiffs' Complaint .............
Answer to Plaintiffs' First Amended Complaint and Demand for Jury
Trial (AIS) .......................................................................................................
Answer of Sterling Fluid System's (USA) LLC (Improperly Sued as
Sterling Fluid (Peerless Pumps) to Plaintiffs' Amended Complaint ...............
Answer of Defendant Eaton Electrical. Inc . (formerly known as "Cutler.Hammer.
Inc.") lo First Amended Complaint; Demand for Jury Trial ...........................
Answer to Plaintiffs' First Amended Complaint (Guard.Line. Inc.) .........................
Answer of Metropolitan Life Insurance Company to Plaintiffs' Complaint.............
Answer of Defendant H11 Brothers Chemical Company ...........................................
Answer and Demand for Jury Trial (IMO Industries) ...............................................
CBS/VIACOM/Westingbouse's Answer to Plaintiffs' Amended Complaint...........
Clerk's Certificate of Appeal. filed 5/2/08 ................................................................
Complaint ..................................................................................................................
Crane Co.'s Answer to Complaint.............................................................................

INDEX

Defendant Kelly-Morse Paint Company. Inc ..s Answer ...........................................
Defendant Reliance Electric Company Misidentified as Reliance Electric
Motor's Answer and Jury Dernand ..................................................................
Defendant Henry Vogt Machine Co.'s Answer to Plaintiffs' Complaint ..................
Defendant FMC Corporation's ((Improperly Sued as FMC Corporation (Hamer)
Answer to Plaintiffs' Complaint ......................................................................
Defendant Warren Pumps. Inc.'s Answer to Plaintiffs' Complaint ..........................
Defendant Rockwell Automation. Inc.'s Answer and Jury Demand ........................
Defendant Shepard Niles. Inc.'s Answer to Plaintiffs' Complaint ............................
Defendant A . W . Chesterson Company's Answer to Plaintiffs' Complaint .............
Defendant Nibco. Inc.'s Answer to Complaint and Demand for Jury Trial ..............
Defendant Steel West's Answer and Demand for Jury Trial ....................................
Defendant Babbit Steam Specialty Co.'s Answer and Jury Demand ........................
Defendant Alaskan Copper WorksIALCO Investment Company's Answer ............
Defendant Square D Company's Answer ..................................................................
Defendant Bullough Abatement Inc.'s Answer to Plaintiffs' Complaint ...................
Defendant Oi's Answer .............................................................................................
Defendant Henry Vogt Machine Co.'s Answer to Plaintiffs' Amended Complaint .
Defendant Warren Pumps. Ine.'s Answer to Plaintiffs' Amended Complaint ..........
Defendant Nibeo. Inc.'s Answer to Plaintiffs' First Amended Complaint ...............
Defendant FMC Corporation's (Improperly Sued as FMC Corporation (Hamer)
Answer to Plaintiffs' Amended Complaint .....................................................
Defendant Garlock. Inc.'s Answer to Plaintiffs' Amended Complaint .....................
INDEX

-15-

Dekndants Anchor Packing Company" Answer to Plaintiffs' Amended
Complaint ........................................................................................................
Defendanl Hill Brothers Chemical Cornpay's Answer to Plaintiffs'
First Amended Complaint .........................................................................................
Defendant Fairbanks Morse Pump Corporation" Answer to Plaintiffs'
Amended Complaint ........................................................................................
Defendant Grown Cork & Seal Company, lnc.'s Answer to Plaintiffs"
Amended Complaint ........................................................................................
Defendant Bullough Abatenient Inc.3 Amended Answer to Plaintiffs'
Complaint ........................................................................................................
Defendants Ingersoll-Rand and Westinghouse's Motion for Summary
Judgment Against Wrongful Death Plaintiffs Stoor, Branch and Frasure ......
Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed
Facts in Support of Motion for Summary Judgment Against Stoor ................
Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed
Facts in Support of Motion for Summary Judgment Against Branch .............
Defendants Ingersoll-Rand and Westinghouse's Statement of Undisputed
Facts in Support of Motion for Summary Judgment Against Frasure .............
Defendailts Engersoll-Rand and Westinghouse's Memorandum in Support
of Motion for Summary Judgment Against Wrongful Death Plaintiffs
Stoor, Branch and Frasure ...............................................................................
Defendant Sterling Fluid Systems (USA), LLC's Improperly Sued as
Sterling Fluid Systems (Peerless Pumps) Joinder in Defendant
Ingersoll-Rand's and Defendant Westinghouse's Motions for
Summary Judgment .........................................................................................
Defendant Sterling Fluid Systems (USA), LLC's Improperly Sued as Sterling
Fluid Systems (Peerless Pumps) Motion for Reconsideration ........................
Defendant Sterling Fluid Systems (USA) LLC's Memorandum in Support
of Motion for Reconsideration ........................................................................
Defendants Ingersoll-Rand and Westinghouse's Motion for Permissive Appeal
Pursuant to Idaho Appellate Rule 12(e) ..........................................................
Defendants Ingersoll-Rand and Westinghouse's Memorandum in Support of Their
Motion for Permissive Appeal Pursuant to Idaho Appellate Rule 12(b) ........
INDEX
-16-

Defendmts' Joinder in Defendants Westinghouse's and IngersollRand's Motion for Permissive Appeal ...........................................................
Defendants Ingersoll-Rand and Westinghouse" Joinder in Defendant's
Sterling Fluid Systems (USA). LLC. Warren Pumps. Lnc.'s
and Henry Vogt Machine CO.'SMotion for Reconsideration .........................
Defendants Ingersoll-Rmd and Westinghouse's Reply in Support of their
Motion for Permissive Appeal Pursuant to Idaho Appellate
Rule 12(b)........................................................................................................
Defendant Sterling Fluid Systems (USA) LLC's Reply in Support of
of Motion for Reconsideration ........................................................................
Defendant Nibco. Inc.'s Memorandum of Costs .......................................................
First Amended Complaint .........................................................................................
Honeywell. Inc.'s Answer to Complaint ...................................................................
Honeywell. Inc.'s Answer to Plaintiffs' First Amended Complaint .........................
Ingersoll-Rand Company's Answer to Plaintiffs' Amended Complaint ...................
Ingersoll-Rand Company's Memorandum of Costs ..................................................
Judgment. filed 4/23/08 .............................................................................................
Judgment. filed 6119/08 .............................................................................................
Memorandum Decision and Order. filed 5118/07......................................................
Memorandum Decision and Order. filed 1/28/08 ......................................................
Memorandum Decision and Order. filed 3118/08 ...............................,. .....................
Motion for Expedited Hearing on Defendants Ingersoll-Rand and
Westinghouse's Motion for Permissive Appeal Pursuant to
Idaho Appellate Rule 12(b) .............................................................................
Notice of Appeal. filed 4/21/08 .................................................................................

INDEX

Order of Dismissal of Defendant Pilkington North America, Inc. ............................
Order of Dismissal of Defenctdnl Union Cabide Corporation..................................
Order Granting Expedited Wearing on Defendant Ingersoll-Rand and
Westinghouse's Motion for Permissive Appeal Pursuant to
IRA 12(b), filed 2114/08 ..................................................................................
Order Amending Title, filed 5/7/08 ...........................................................................
Order Conditionally Consolidating Appeals, filed 6/24/08 .......................................
Order, filed 6/24/08 ...................................................................................................
Order Granting Motion to Dismiss Respondent Nibco, 1nc.s Amended
Title in this Appeal, filed 7/2/08......................................................................
Order Grmting Motion for Delegation of Jurisdiction to the
District Court, filed 7/2/08 ..............................................................................
Order Dismissing Respondent Guard-Line Inc. and Amending Title, filed 9/4/05 ..
Order Granting Motions to Dismiss Respondent(s) and Amending
Title, filed 10/20/08 .........................................................................................
Plaintiffs' Response to Defendants Ingersoll-Rand and Westinghouse's
Motion for Summary Judgment against Wrongful Death Plaintiffs
Stoor, Branch and Frasure ...............................................................................
Plaintiffs' Response to Defendant Sterling Fluid Systems (USA)
LLC's Motion for Reconsideration .................................................................
Plaintiffs' Response in Opposition to Defendants Ingersoll-Rand and
Westinghouse's Motion for Permissive Appeal ..............................................
Register of Actions ....................................................................................................
Reply Brief of Defendants Ingersoll-Rand and Westinghouse's in Support of
Motion for Summary Judgment Against Wrongful Death Plaintiffs
Robert Branch, William D. Frasure and John D. Stoor ...................................

INDEX

Respondents' Ingersoll-Rmd and Westinghouse's Request for Additional
Repoder's Transcript and Clerk's Record .......................................................
Union Pacific Railroad Company's Answer and Reliance upon Plaintiffs"
upon Plaintiffs' Jury Demand .........................................................................

489

Union Pacific Railroad Company's Anstver to First Amended Complaint
and Reliance upon Plaintiffs' Jury Demand ....................................................

938

Westinghouse Motion of Costs ..................................................................................

1659

COLORED SHEET OF PAPER
JOHN D.ADAMSON VS.FMC CORPORTION. ET AL
DISTRICCT COURT CASE NO: CV-2006-3166-OC
Affidavit of Donald F . Carey in Support of Motion for S w a r y Judgment ...........

2122

Affidavit of Ben Ritchie ............................................................................................

2161

Amended Judgment. filed 1012108.............................................................................

2613

Answer of Rupert Iron Works. Inc ............................................................................

1784

Answer of Defenant Sterling Fluid Systems (USA). LLC (Improperly Sued
as Sterling Fluid Systems (Peerless Pumps) ....................................................

1793

Answer and Demand for Jury Trial of Defendant Eaton Electrical. Inc.
(formerly known as "Cutler" Hammer. Inc.") .................................................

1806

Answer and Jury Demand (Reliance Electric Motors) ..............................................

1837

Answer and Jury Demand (Advanced Industrial Supply. Inc . flhla Pocatello
Supply Inc . (hereinafter "AIS") .........................................................................

1918

INDEX

Answer and Demmd for Jury Trial of P & H Mining Equipment. Inc .
fiWa Hmischfeger Corporation (incorrectly named as P & H Cranes)..........
Answer of Defendant Flowserve Corporation (fiWa Durco
International. Inc.) ...........................................................................................
Answer of Defendant Eucsson. Inc. as Successor in Interest to the Anaconda
Wire and Cable Company ..................................................................................
Answer of Dekndant Bechtel. Inc............................................................................
Answer and Ilernand for Jury Trial (Fairbaks Morse P u p Corporation) ..............
Answer of Defendant Henry Vogt Machine. Co .......................................................
Certificate of Clerk to Original Exhibits ...................................................................
Certificate of Service .................................................................................................
Clerk's Certificate of Appeal. filed 11/14/08 ............................................................
Clerk's Certificate......................................................................................................
Complaint ..................................................................................................................
Crane Go.'s Answer to Complaint.............................................................................
Defendant Square D. Company's Answer .................................................................
Defendant American Optical Corporation's Answer and Jury Demand ...................
Defendant Alaskan Copper Works/ALCO Investment Company's Answer ............
Defendant Could Electronics. Inc.'s Answer and Jury Trial .....................................
Defendant Johnston Pump Company's Answer and Jury Demand ...........................
Defendant Sterling Fluid Systems (USA) LLC's (Improperly Sued as Sterling
Fluid Systems (Peerless Pumps) Motion for Summary Judgment ..................

INDEX

Defendant Sterling Fluid Systems (USA) &LC's (Improperly Sued as Sterling
Fluid Systems (Peerless Pumps) Memorandum in Support of Motion
for Sunimaq Judgment .....................................................................................

2142

Defendant Crane Co. and Honeywell, Inc.'s Joinder in Sterling Fluid
System's Motion for S u m a v Judgment ...................................................

2295

Defendant Crane Co. and Honeyell, Inc.'s Joinder in Bechtel's Motion
For Summary Judgment ...................................................................................

2299

Defendant Fairbanks Morse Puinp Corporations' Joinder in Defendant
BechteI, Inc.3 and Defendant Sterling Fluid System's (USA)
LLC 's Motions for Summary Judgment.. ........................................................

2301

Defendaiit Sterling Fluid Systen~s(USA) LLC's (Improperly Sued as
Sterling Fluid Systems (Peerless purnps) Joinder in Defendant
Bechtel, Inc.'s Motion for S m a r y Judgment ..............................................

2305

Defendant Henry Vogt Machine Co.'s Joinder in Defendant Bechtel,
Inc.'s and Defendant Sterling Fluid Systems (USA) LLC's
Motions for Summary Judgment .....................................................................

2312

Defendant Sterling Fluid Systems (USA) LLC's (Improperly Sued as
Sterling Fluid Systems (Peerless Purnps) Reply Memorandum
in Support of Motion for Summary Judgment .................................................

2337

Defendant Parker-Hannifin's Joinder in Defendant Sterling Fluid Systems
(USA) LLC's improperly Sued as Sterling Fluid Systems
(Peerless Pumps) Motion for Summary Judgments ........................................

2365

Defendant Sterling LFluid Systems (USA) LLC's Supplemental Brief
Regarding: Condition Precedent Rule ............................................................

2379

Defendant Sterling Fluid Systems (USA) LLC's Response to Plaintiffs
Motion for Reconsideration .............................................................................

2526

Defendant Sterling Fluid Systems (USA) LLC's Response to Plaintiffs
September 19th Motion for Reconsideration....................................................

2555

Honeywell, Inc.'s Answer to Complaint ...................................................................

2090

INDEX

Joinder of Defendmt Paramount Supply Company in Defendant Sterling
Fluid Systems (USA) LLC's Motion for S
a ~ - Judgrnent
y
........................
Joillder in Motions for S m m w Judgment by Defendmt Ericason. Inc.
as Successor in Interest to the Anaconda Wire and Cable Gompmy ..............
Joinder of Defendmt Flowsewe Corporation (&a) Durco International. Inc.)
in Defendmt Sterling Fluid Systems (USA) LEG'S Motion for
S u m a r y Judgment .........................................................................................
Judgment. filed 4/9/08 ...............................................................................................
Memorandum in Support of Motion for Summary Judgment ...................................
Memormdum Decision and Order. filed 3119/08 ......................................................
Memorandum Decision and Order Granting DefendanLsMotions for
Reconsideration. filed 10/2/08.........................................................................
Memorandum Decision and Order Denying Plaintiffs Motions for
Reconsideration. filed 1012108.........................................................................
Memorandum of Costs ..............................................................................................
Motion for S m a r y Judgment.................................................................................
Minute Entry and Order. filed 10/29/07 ....................................................................
Notice of Joinder by Eatons Electrical Inc. In: (i) Defendant Bethtel. Inc.'s
Motion for Summary Judgment and. (ii) Defendant Sterling Fluid
Systems (USA) LLG's Motion for Summary Judgment .................................
Notice of Supplemental Authority. filed 3120108 ......................................................
Notice of Appeal. filed 10/31/08 ...............................................................................
Order for Supplemental Briefs Regarding Suplemented Authority. filed 3/21/08....
Order Granting Motion to Consolidate Appeals. filed 12130108...............................

INDEX

Parker-Hmifin Corporation" h s w e r to plaintiff?^ Complaint and
Request for Jury Trial ......................................................................................
Plaintifps Response to I>efenda~t
Bechtel. lnc.'s Motion for
Summary Judgment .........................................................................................
PlaintifPs Supplemental Brief Regarding Defendants' Precedent Rule ...................
Plaintiff's Response to Defendant's Notice of Supplemental Authority ...................
Plaintiff's Motion for Reconsideration ......................................................................
PlaintifPs Motion for Reconsideration......................................................................
Plaintifl's Objection and Response to Defendant Sterling Fluid Systems
(USA) LLC's Motion for Summary Judgment................................................
Register of Actions ....................................................................................................
Supplemental Brief in Further Support of Motion for Summary Judgment..............

INDEX

A. Bruce Larson--1SB #2093
Attomey at Law
707 North 7&Ave. Ste. F
P.O. Box 6369
Pocatello, ID 83205-6369
Telephone (208) 478-7600
Facsimile (208) 475-7602

6

II

Attorney for Defendant P&H Mining Equipment, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, PN AND FOR THE COUNTY OF BANNOCK
Mildred Castorena, Individually and as Spouse) Case No.: CVC 2006-2474-PI
and Personal Representative of the Estate of )
Ted Castorena;
) ANSWER AND DEMAND FOR JURY
Alene Stoor, Individually and as Spouse and ) TRIAL
Personal Representative of the Estate of John
1
D. Stoor;
1
Stephanie Branch, Individually and as
1
Personal Representative of the Estate of
1
Robert Branch, Jr.;
)
Robert L. Hronek;
1
Marlene Kjsling, Individually and as Personal )
Representative of the Estate of William D.
)
Frasure;
j
Norman L. Day.
)
l8
19
20

I1

/I
I1

Plaintiffs,

i

VS.

GENERAL ELECTRIC, et a1.,
Defendants.

Comes now, the Defendant alleged in the Complaint to be P&H Crane d/b/a

24

1

Harnischfeger Corporation whose correct corporate identification is "P&H Mining Equipment
Inc. fMa Hamischfeger Corporation" (hereinafter referred to as "P&H Mining Equipment, Inc.")

A7./i?"
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I1

by and though its undersigned attorney of record and responds to the plaint if?^ Complaint for

I
1

Wrongful Death and Loss of Consortium --- Asbestos and Jury Demand ("Complaint"), specially
appeasing, contesting jurisdiction and service and sufficiency of process, and presewing their

!I

objection to the atteinpt to assert jurisdiction and/or force it to defend in this action.
FIRST DEFENSE
This court lacks jurisdiction over the subject matter of this action and lacks personal

I1

jurisdiction of the Defendant P&H Mining Equipment, Inc. Plaintiffs have not sufficiently served

lo

l3

I1
I

Defendant P&H Mining Equipment, Inc. in this matter and accordingly, the Court lacks

jurisdiction over Defendant P&H Mining Equipment, Inc.
SECOND DEFENSE
Plaintiffs' Complaint fails to state a claim upon which relief can be granted, and

1/

should therefore be dismissed.

THIRD DEFENSE
l5
16

I/

Defendant P&H Mining Equipment, Inc. denies each and every allegation of

Plaintiffs' Complaint not specifically admitted herein.
17

FOURTH DEFENSE
19

II

20

The Plaintiffs have failed to join all necessary and indispensable parties to this
action.
ANSWER

21

1.

22

23

24
25

l

1

Answering paragraph 1 of Plaintiff's Complaint, Defendant P&H Mining

Equipment, Inc. admits only that it is a business entity organized and existing under the laws of a
state other than Idaho. Defendant P&H Mining Equipment, Inc. is without knowledge or
information sufficient to form a belief as the truth of the allegations contained in paragraph 1

275
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relating to other Defendants. Defendant P&W Mining Equipment, Inc. denies the remaining
allegations contained in paragraph 1.
2.

Answering paragraphs 2 through 42 of Plaintiffs' Complaint, Defendant P&H

Mining Equipment, Inc. has insufficient information to f o m a belief as to the truth of any of the
allegations relating to the Plaintiffs or Defendants other than

Defendant P&H Mining

Equipment, Inc. and, therefore, denies the same.
3.

Answering paragraph 43 of Plaintiffs' Colnplaint, Defendant P&H Mining

Equipment, Inc. admits only that it is a business entity organized and existing under the laws of a
state other than Idaho. Defendant P&H Mining Equipment, Inc. denies the remaining allegations
contained in paragraph 43.
4.

Answering paragraphs 44 through 63 of Plaintiffs' Complaint, Defendant P&H

Mining Equipment, Inc. has insufficient information to form a belief as the truth of any of the
allegations relating to the Plaintiffs or Defendants other than Defendant P&H Mining
Equipment, Inc., and, therefore, denies the same.

5.

Answering paragraph 64 of Plaintiffs' Complaint, Defendant P&H Mining

Equipment, Inc. denies the allegations insofar as they are directed at Defendant P & H Cranes.
Further, Defendant P&H Mining Equipment, Inc. has insufficient information to f o m a belief as
the truth of any of the allegations relating to Defendants other than Defendant P&H Mining

I / Equipment, Inc., and, therefore, denies the same.
6.

Answering paragraphs 65 through 70, Defendant P&H Mining Equipment, Inc.

denies the allegations insofar as they are directed at Defendant P & H Cranes. Defendant P&H

11 Mining Equipment, Inc., further responds that it is without knowledge or information sufficient

II
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or information sufficient to form a belief as to the truth of the allegations contained in paragaphs
90 though 93 as they relate to other Defendants and, therefore, denies them.

13.

Answering paragraph 94 of PlaintiffsTomplaint, Defendant P&H Mining

Equipment, Inc. incorporates its previous responses to the preceding paagrapbs of Plaintiffs"
Complaint.
14.

Answering paragraphs 95 through 104 of Plaintiffs' Complaint, Defendant P&H

Mining Equipment, Inc. denies the allegations insofar as they are directed at Defendant

P&H

Mining Equipment, Inc. Defendant P&H Mining Equipment, Inc. further responds that it is
without knowledge or information sufficient to form a belief as to the truth of the allegations

I

contained in paragraphs 95 througb 104 as they relate to other Defendants and, therefore, denies
them.
15.

I
I
I
I
I11

I

Answering paragraph 105 of Plaintiffs' Complaint, Defendant P&I3 Mining

Equipment, Inc. incorporates its previous responses to the preceding paragraphs of Plaintiffs'
Complaint.

16.

Answering paragraphs 106 through 111 of Plaintiffs' Complaint, Defendant P&H

Mining Equipment, Inc. denies the allegations insofar as they are directed at Defendant P&H
Mining Equipment, h e . Defendant P&H Mining Equipment, Inc. further responds that it is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained in paragraphs 106 through 111 as they relate to other Defendants and, therefore, denies
them.
17.

Answering paragraph 112 of Plaintiffs' Complaint, Defendant P&H Mining

Equipment, Inc. incorporates its previous responses to the preceding paragraphs of Plaintiffs'
Complaint.

&7-4
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1

3

11

18.

II/

Mining Equipment, Inc. denies the allegations insofar as they are directed at Defendant P&R
Mining Equipment, Inc. Defendant P&H Mining Equipment, Inc. fudher responds that it is
without knowledge or information sufficient to f o m a belief as to the truth of the allegations

4

6

'
ii

\\?

B

I1

I11I

10
1I
12

13

them.
Answering paragraph 115 of Plaintiffs' Complaint, Defendant P&W Mining

Equipment, Inc. incorporates its previous responses to the preceding pasagaphs of Plaintiffs'
Complaint.

II
II

contained in paragaphs 113 and 114 as they relate to other Defendants and, therefore, denies

19.

I11

A

Answering paragraphs 113 and 114 of Plaintiffs' Complaint, Defendant P&H

20.

Answering paragraphs 116 through 122 of Plaintiffs' Complaint, Defendant P&H

Mining Equipment, Inc. denies the allegations insofar as they are directed at Defendant P&H

Ii
I1
I1
I11/

Mining Equipment, h e . Defendant P&H Mining Equipment, Inc. further responds that it is

without knowledge or information sufficient to form a belief as to the truth of the allegations

l4

l5

l7

18
9
2o

21

1

11
11

contained in paragraphs 113 and 114 as they relate to other Defendants and, therefore, denies

21.

Answering paragraph 124 and 125 of Plaintiffs" Complaint, Defendant P&H

Mining Equipment, Inc. denies the allegations insofar as they are directed at Defendant P&H
Mining Equipment, Inc. Defendant PBH Mining Equipment, inc. fkrther responds that it is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained in paragraphs 124 and 125 as they relate to other Defendants and, therefore, denies
them.
AFFIRMATIVE DEFENSES

22.

That the Plaintiffs' claims are barred because they were not presented within the

&??
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time prescribed by law for the commencement of an action upon the claim assefied, pursuant to
the appropriate statute of limitation, including, but not limited to the following separate aid
distinct sections of the Idaho Code,
23.

$4 5-201,5-216,5-219, 6-1303 and 6-1403f3).

That the Con~plaint,and all causes of action contained therein, have failed to set

forth facts and allegations suEcient to constitute a cause of action against Defendant P&H
Mining Equipment, Inc. in that the complaint fails to state with particularity the circumstances
constituting the alleged .fraudulent concealment of the alleged wrongs. Defendant P&H Mining
Equipment, Inc. has never engaged in any deception or .fraud. The claims asserted in the
Complaint, therefore, are barred by the relevant statutes of limitation. Plaintiffs' claims are
barred by the doctrine of laches, waiver, accord and satisfaction, and/or estoppel.
24.

Plaintiffs accepted the risk of injury; Plaintiffs assumed any risks incident to their

employment, including exposure to asbestos. Plaintiffs, at all times mentioned in the Complaint,
were aware of all conditions of their employment, and fully appreciated all the risks, if any, that
were involved, including exposure to asbestos. Notwithstanding such knowledge on the part of
the Plaintiffs, Plaintiffs continued in their employment and voluntarily assumed the risk of the
very injuries, if any, of which the Plaintiffs complain. Such an assumption of the risks is a bar to
any recover against Defendant P&H Mining Equipment, Inc..
25.

Acts or omissions of third parties over whom Defendant P&H Mining Equipment,

Inc., had no control constitute an independent intervening cause.
26.

Based upon information and belief, Plaintiffs' injuries, if any, were caused by

acts, conduct, as circumstances of an unknown or indeterminate character in nature. By reason
of the foregoing, it is impossible to determine facts as to time, place, and causal relationship
lacking which, as a matter of law, bars Plaintiffs' claims.

,9238
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28.

Plaintiffs have failed to rnitigate their darnages, if any. Monetary damages, to

which Plaintiffs are entitled, if any, should be reduced by the amount of damages that would

II

have otherwise been rnitigated or reasonably avoided.

29.

Plaintiffs' claims are barred by virtue of the fact that the product manufachrred or

distributed by Defendant P&H Mining Equipment, Inc., or its predecessor corporations,
complied with the applicable codes, s t a n d d s , or regulations adopted or promulgated by tbe
United States, the State of Idaho, or other applicable jurisdiction at the time of sale.

I1

30.

The injuries and damages alleged in said Complaint, and each and every cause of

action thereof, if any there were, were the direct and proximate result of the misuse, abuse, or
alteration of said products after they left the custody and the control of Defendant P&H Mining
Equipment, Inc. by Plaintiffs andlor their employers.

3 1.

The products referred to in Plaintiffs' Complaint were misused, abuse, altered or

not used in accordance with the recornended or manufacturer's instructions for the products in
question by Plaintiffs or by third parties over whom Defendant P&H Mining Equipment, Inc.,
has no control or right to control.

Such misuse, abuse, or alteration was not reasonably

foreseeable by Defendant P&H Mining Equipment, Inc., and proximately caused any loss,
injury, or damage incurred by Plaintiffs.
32.

Plaintiffs knowingly, voluntarily, and unreasonably proceeded to encounter each

of the known risks and hazards, if any, referred to in Plaintiffs' Complaint, and this undertaking
proximately caused and contributed to any loss, injury, or damages incurred by Plaintiffs; thus
Plaintiffs' claim should be reduced or barred.
33.

Any damage, injury, or condition, if any, alleged by Plaintiffs' Complaint wits

caused or substantially contributed to by Plaintiffs' own negligence, comparative fault, or

1

I/

knowing and voluntary assumption of known and appreciable risk, and such negligence,

I/

cornpasalive fault, or assumption of risk bars Plaintiffs' claims.

/I
I1

34.

This Court lacks jurisdiction regarding the subject matter of this action by virtue

of the Workers' Compensation and Occupational Disease Act in this and other jurisdictions.

/1 /I

35.

Defendant P&H Mining Equipment, hc., is entitled to a set-off as to any potential

judment or award on behalf of Plaintiffs against Defendant P&H Mining Equipment, Inc., linr
any moneys paid by other Defendants or nonparties at fault to Plaintiffs or any moneys paid to
Plaintiffs on behalf of Defendant P&H Mining Equipment, Inc., or any benefits received or owed

C,

i ,I

p-tl

d

to Plaintiffs by any State or Federal insurance or workers' compensation fund or program.
10

36.

Plaintiffs' claim should be dismissed or stayed for failure to join one or more

11

necessary and indispensable parties.
12

13
14

l5

II

II

37.

Pursuant to Idaho Code

6-802, Defendant P&H Mining Equipment, Inc., cannot

be liable to Plaintiffs for any amount greater than that represented by the degree or percentage of

I

fault, if any, attributable to Defendant P & H CRANES
38.

Even if Plaintiffs were exposed to asbestos, which Defendant P&H Mining

I1

Equipment, Inc., denies, such exposure did not cause or contribute to, nor was a substantial

l7

I1

factor in bringing about, any injury, condition, or damages alleged in Plaintiffs' Complaint.

l8
l9

11

Plaintiffs have not been injured by any product manufactured by Defendant P&H Mining

2o I(Equipment, Inc. That at all relevant time, all Defendant P&H Mining Equipment, Inc. products
21
22
23
24

1

11
//

1I

were in conformity with the state of the art in the industry and with Federal Standard. The
products made by Defendant P&H Mining Equipment, Inc. are not inherently dangerous to
human safety. Any asbestos in any Defendant P&H Mining Equipment, Inc. product is locked in,
incapsulated, and firmly bound or otherwise contained. Defendant P&H Mining Equipment, inc.

$80
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39.

The risk of any injury or d m a g e alleged in Plaintiffs' complaint was

mioreseeable at the time any relevant product was manufactured or sold.
40.

Defendmt P&H Mining Equipment, Inc., denies all cross-claims that may be

assested against it in this matter.
41.

Failure to warn, if any, was not a substantial cause of Plaintiffs' alleged injuries.

42.

Plaintiffs' exposure to cigarette smoke, other tobacco products, or noxious hmes

and residues caused or contributed to the damages alleged in Plaintiffs' Complaint.
43.

Defendant P&H Mining Equipment, Inc., hereby incorporates by reference all of

affirmative defenses heretofore and hereinafter set forth by co-defendants as though fully set
forth herein.
44.

Any exposure, if any, by Plaintiff to Defendant P&H Mining Equipment, Inc.,

products alleged to contain asbestos must be considered de minimus and not a proximate cause
of Plaintiffs' alleged injuries.
45.

There is no privity of contract or any other type of psivity between Plaintiffs and

Defendant P&H Mining Equipment, Inc.
46.

There is no concerted concurrence of action between Defendant P&H Mining

Equipment, lnc., and any other defendant as alleged herein, and said Defendants are neither joint
tostfeasors nor liable for conspiracy.
47.

Plaintiffs' claims in damages, if any, are barred or limited by the Idaho tort

Reform Act, Idaho Code § 6-160 1, et seq.

29/
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48.

Plaintiffs and Plaintiffs' employers were sophisticated users of products

containing asbestos and had adequate knowledge of the dangers and risks associated with using
or working around asbestos.

49.

Defendant P&H Mining Equipment, Inc., has not conducted discovery in this

action and, therefore, expressly reserves the right to amend its answer to add additional or
supplemental defenses in the file and serve other responsive pleadings, allocations, or claims.

50.

Plaintiffs are not entitled to recover from Defendant P&H Mining Equipment,

Inc., because Plaintiffs, their agents or intervening third parties had virtually the same, if not the
same, notice and knowledge as Defendant P&H Mining Equipment, Inc., with respect to the
alleged hazard or defect, if any, in the products at issue in the complaint.
5 1.

Defendant P&H Mining Equipment, Inc., did not act individually or together with

any one or more of the other defendants for or in order to accomplish any unlawful purpose or by
any unlawful means. Moreover, Plaintiffs did not suffer any injury as a result of the actions or
inactions of Defendant P&H Mining Equipment, Inc. Accordingly, Plaintiffs cannot recover
against Defendant P&H Mining Equipment, Inc., under a theory of civil conspiracy.
52.

Insofar

as

the

Complaint

is

based

on

allegations

of

concealment,

misrepresentation, or fraud by Defendant P&H Mining Equipment, Inc., the Complaint fails to
state

with

particularity

the

circumstances

constituting

the

alleged

concealment,

misrepresentation, or fraud. The Complaint, therefore, fails to state a claim against Defendant
P&H Mining Equipment, Inc., upon which relief can be granted.
53. Plaintiffs' claims are barred as a matter of public policy in as much as a social utility

and public benefit of asbestos-containing product outweigh any alleged risks of such product.

I/
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I/
I
1
I111

( 1 11

54.

and proximate result of an unavoidable accident.
55.

Equipment, Inc.
56.
a

hode

57.

11

'i

ii

Plaintiffs have not sufficiently served Defendant P&H Mining Equipment, Inc., in

this matter and accordingly, the Court lacks jurisdiction over Defendmt P&H Mining

6

0%

m a t e v e r danages decedent for Plaintiffs may have suffered, if any, were the sole

Plaintiffs' clairn for punitive damages in this action violates the provisions of
1604 ( I ) .
Plaintiffs' claim for punitive damages violates provisions of the United States

Constitution.

10

58.

A.

On May 18, 2001, the United States Bankruptcy Court for the District of

11

Delaware, in the Matter of In re: Harnischfeger Industries, Inc., Chapter 11, Case No. 99-2171
12

(PJW)(Jointly Administered), entered the "Order Confirming Third Amended Joint Plan of
13
l4

l5
l6
l7
18

l9
2o

1
1
I1
I/I/

Reorganization," (the "Order") that confirmed the Third Amended Joint Plan of Reorganization
filed by Defendant, Harnischfeger Corporation. The Confirmation date is May 18, 2001 and the
Effective Date is July 12,2001

B.

person or entity from pursuing a claim released under Section XI11 of the Plan.

1/ /

/I
22

The Order on page 35 specifically adopted and permanently enjoined any

1

C.

Section XI11 of the Plan, in Section C on page 80, states as follows:

"Except as provided herein: (1) the rights afforded in the Plan and the treatment of all Claims ...
shall be in exchange for and in complete satisfaction, discharge and release of such Claims . . .
and (3) all Persons and Entities shall be precluded from asserting against the Reorganizing

23

Debtors, their successors or their assets or properties any other or further Claims . . . based upon
24
25

II
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any act or omission, transaction or other activity of any kind or nature that occuned before the

1

Confirnation Date.

11

1
' 1
10

DEMAND FOR JURY TRIAL
Defendant P&H Mining Equipment, Inc. demands a trial by jury, cornposed of the
number of persons allowed by law, on all issues, claims, and defenses so triable.

W H E R E P O W , having fully answered the allegation of Plaintiffs' Complaint,
Defendant P&H Mining Equipment, inc., prays for relief as follows:

1

1.

That Plaintiffs' Complaint be dismissed with prejudice or, in the

alternative, a judgment be rendered in favor of Defendant P&H Mining Equipment, Inc.;

1I

2.

That Defendant P&H Mining Equipment, Inc., be awarded its cost

12

necessarily incurred herein and reasonable attorney fees incurred in the defense of this action;
13

3.
16

That Defendant P&H Mining Equipment, Inc., be granted such other and

fkther relief as the Court deems just and proper under the circumstances.

DATED this

17

IPY\
2?.f day of August 2006.

IS
19
20

21
22
23
24
25

23Y

II

ANSWER AND DEMAND FOR JURY TRIAL

-13-

CERTIFICATE OF SERVICE

II

II

I R E m B Y CERTIFY that I caused a true and correct copy of the foregoing
document to be delivered to the following individual(s) by the method indicated:
James C. Arnold
PETERSON, PA
SON
& AWOLD, PLLC
390 N. Capitol Ave
P.O. Box 1645
Idaho Falls, ID 83403- 1645

U Overnight Delivery
[ 1 Fax: 208-522-8547

d;I.

G. Patterson Keahey
G. Patterson Keahey P.C.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209

S. Mail, Postage Prepaid
[J Hand Delivery
U Overnight Delivery
[ 1 Fax: 205-871-0801

Marcus W. Nye
RACIME, OLSON, W E , BUDGE &
BAILEY
P.O. Box 1391
Pocatello, ID 83204

US.
Mail, Postage Prepaid
L]Hand Delivery

David Maguire
M A G U I E & KFWSS
P.O. Box 4758
Pocatello, ID 83205
Wade Woodard
Greener Banducci Shoemaker, P.A.
8 15 W. Washington St.
Boise, ID 83702

II

/

[J U.S. Mail, Postage Prepaid
[JHand Delivery

U Overnight Delivery
1 Fax: 208-232-6109

[

[-(u.s.
Mail, Postage Prepaid
U Hand Delivery
L_l Overnight Delivery
U Fax: 208-232-5 181

d
u.
S. Mail, Postage Prepaid
L]Hand Delivery
U Overnight Delivery
1 Fax: 208-3 19-2601

[

Thomas Lyons
m m L L & MERRILL
P.O. Box 991
Pocatello, ID 83204-0991

~ u . sMail,
. Postage Prepaid

Murray Jim Sorensen
BLASER, SORENSEN & OLESON
P.O. Box 1047
Blackfoot, ID 8322 1

[
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U Hand Delivery
U Overnight Delivery
U Fax: 208-232-2499

4

U.S. Mail, Postage Prepaid

U Hand Delivery
U Overnight Delivery
[ 1 Fax: 208-785-7080

- 14-

Christopher Graham
BRASSEY, W T H E m L L , C M W O m
P.O. Box 1009
Boise, ID 8370 1- 1009

i

,
'<

$4

7

,[

.f

U.S. Mail, Postage Prepaid

CJ Hand Delivery

[J Overnight Delivery
I?=: 208-344-7077

u

Mary Price Birk
Ronald Hellbusch
B A a R & HOSTETLER
303 E. 17th Ave, # 1110
Denver, CO 80203-1264

&.S
Mail, Postage Prepaid
U Hand Delivery
[J Overnight Delivery
[JFax:

ChristopherC.Burke
Greener Banducci Shoemaker, P.A.
815 W.WashingtonSt.
Boise, ID 83702

[&.S Mail, Postage Prepaid
[J Hand Delivery
U Overnight Delivery
Fax: 208-3 19-2601

.ii

8

1

/ / L. Charles Johnson

Mail, Postage Prepaid

u Hand Delivery

Attorney at Law
419 W. Benton St.
Pocatello, ID 83204

12

u

r_ll Overnight Delivery
U Fax:1208-232-9
6
1

14

DATED this

15

1/

day of August 2006.

'' 1 1 P&H Mining Equipment, Ine., f/Ma

I

Harnischfegcr Corporation.
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A. Bruce Larson--1SB #2093
Attorney at Law
707 North 7" Ave. Ste. F
P.0, Box 6369
Pocatello, ID 83205-6369
Telephone (208) 478-7600
Facsimile (208) 478-7602
e-mail
Attorney for Defendant Cleaver-Brooks a division of Aqua Chem., Inc.

II

ZN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, ZN AND FOR THE COUNTY OF BANNOCK
Mildred Castorena, Individually and as Spouse) Case No.: CVC 2006-2474-PI
and Personal Representative of the Estate of )
Ted Castorena;
) ANSWER AND DEMAND FOR JURY
Alene Stoor, Individually and as Spouse and ) TRIAL
Personal Representative of the Estate of John )
D. Stoor;
1
)
Stephanie Branch, Individually and as
1
Personal Representative of the Estate of
)
Robert Branch, Jr.;
1
Robert L. Hronek;
1
Marlene ISisling, Individually and as Personal )
Representative of the Estate of William D.
)
Frasure;
1
Norman L. Day.
)

II

I1
I
I

II

Plaintiffs ,
VS.
GENERAL ELECTRIC, et al.,
Defendants.

)

1
1
)
)

1
1

Comes now, Defendant Cleaver-Brooks a division of Aqua Chem., Inc., by and
through its undersigned attorney of record and responds to the Plaintiffs' Complaint for
Wrongful Death and Loss of Consortium --- Asbestos and Jury Demand ("Complaint"), specially

ANSWER AND DEMAND FOR JURY TRIAL

-1-

appearing, contesting jurisdiction and sewice and sufficiency of process, and presewing their

I

11

objection to the attempt to assert jurisdiction andfor force it to defend in this action.

FIRST DEmNSE
This court lacks jurisdiction over the subject matter of this action and lacks personal
jurisdiction of the Defendant Cleaver-Brooks a division of Aqua Chem., Inc,. Plaintiffs bas not
6

suficiently served Defendant Cleaver-Brooks a division of Aqua Chem., Inc. in this matter and

7

I

accordingly, the Court lacks jurisdiction over Defendant Cleaver-Brooks a division of Aqua

SECOND DEPENSE
Plaintiffs' Complaint fails to state a claim upon which relief can be granted, and

l2

l3
l4

l5

I1
/I
11

/I

should therefore be dismissed.

THIRD DEFENSE
Defendant Cleaver-Brooks a division of Aqua Chem., Inc. denies each and every
allegation of Plaintiffs' Complaint not specifically admitted herein.

FOURTH DEFENSE
17

The Plaintiffs has failed to join all necessary and indispensable parties to this
18

action.
19

ANSWER

21

22
23
24
25

1
1
/I
I1

1.

Answering paragraph 1 of Plaintiffs' Complaint, Defendant Cleaver-

Brooks a division of Aqua Chem., Inc. admits only that it is a business entity organized and
existing under the laws of a state other than Idaho and is authorized to do business in Idaho.
Defendant Cleaver-Brooks a division of Aqua Chem., Inc. is without knowledge or information
sufficient to form a belief as the truth of the allegations contained in paragraph 1 relating to other

arb
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allegations contained in paragaph 1.
2.

Answering psuragraphs 2 though 12 of Plaintiffs' Complaint, Defendant Cleaver-

Brooks a division of Aqua Chem., Inc, has insufficient infomation to form a belief as to the tmth
of any of the allegations relating to the Plaintiffs or Defendants other than Dsfendanl, CleavesBrooks a division of Aqua Chem., Inc. and, therefore, denies the same.

3.

Answering paragraph 13 of Plaintiffs' Complaint, Defendant Clea?rer-Brooks a

division of Aqua Chern., Inc. admits only that it is a business entity organized and existing under
the laws of a state other than Idaho.
4.

Answering paragraphs 14 through 63 of Plaintiffs' Complaint, Defendznt

Cleaver-Brooks a division of Aqua Chem., Inc. has insufficient information to form a belief as
the truth of any of the allegations relating to the Plaintiffs or Defendants other than Defendant

I4
15

l6

l7

II1
I1
I1

I/11

Cleaver-Brooks a division of Aqua Chem., Inc. and, therefore, denies the same.
5.

Answering paragraph 64 of Plaintiffs' Complaint, Defendant Cleac7er-Brooks a

division of Aqua Chem., Inc. denies the allegations insofar as they are directed at Defendant
Cleaver-Brooks a division of Aqua Chem., Inc. Further, Defendant Cleaver-Brooks a division of

Aqua Chem., Inc. has insufficient information to form a belief as the truth of any of the

l8
19

2o
21

22

1

11

1I

allegations relating to Defendants other than Defendant Cleaver-Brooks a division of Aqua
Chem, Inc. and, therefore, denies the same.
6.

Answering paragraphs 65 through 70, Defendant Cleaver-Brooks a division of

Aqua Chem., Inc. denies the allegations insofar as they are directed at Defendant Cleaver-Brooks

23

a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a division of Aqua Chem., Inc.
24

further responds that it is without knowledge or information sufficient to form a belief as to the

II

ANSWER AND DEMAND FOR JURY TRIAL

-3-

I

truth of the allegations contained in paragraphs 65 through 70 as they relate to other Defendants
and, herefore, denies them.

2

7.

3

5

II
I1
II

*

Answering paragraph 71 of Plaintiffs' Complaint, Defendant Cleaver-Brooks a

division of Aqua Chem., Inc. incorporates its previous responses to the preceding paragraphs of
Plaintiffs' Complaint.

8.

Answering paragraphs 72 through 78 of Plaintiffs' Complaint, Defendant

Cleaver-Brooks a division of Aqua Chem., Inc. denies the allegations insofar as they are directed
at Defendant Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a

9

division of Aqua Chem., Inc. further responds that it is without knowledge or information

10

sufficient to f o m a belief as to the truth of the allegations contained in paragraphs 72 through 78

11

as they relate to other Defendants and, therefore, denies them.
12
13

14

III/

9.

Answering paragraph 79 of Plaintiffs' Complaint, Defendant Cleaver-Brooks a

division of Aqua Chem., Inc. incorporates its previous responses to the preceding paragraphs of
Plaintiffs' Complaint.

15

10.

16

Answering paragraphs 80 through 88 of Plaintiffs' Complaint, Defendant

11

Cleaver-Brooks a division of Aqua Chem., Inc. denies the allegations insofar as they are directed

18

at Defendant Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a

19

1

division of Aqua Chem., Inc. further responds that it is without knowledge or information

l7

20
21

11

sufficient to form a belief as to the tmth of the allegations contained in paragraphs SO through 88
as they relate to other Defendants and, therefore, denies them.
11.

Answering paragraph 89 of Plaintiffs' Complaint, Defendant Cleaver-Brooks a

23

division of Aqua Chem., Inc. incorporates its previous responses to the preceding paragraphs of
24

Plaintiffs' Complaint.

II
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I1
4
i

6

1
1/I

1

11

12.

Cleaver-Brooks a division of Aqua Chein., Inc. denies the allegations insofas as they are directed
at Defendant Cleaver-Brooks a dit.ision of Aqua Chem., Inc. Defendant Cleaver-Brooks a
division of Aqua Chem., Inc. further responds that it is without knowledge or infomation
sufficient to fonn a belief as to the tmth of the allegations contained in paragraphs 90 thmugh 43
as they relate to other Defendants and, therefore, denies them.

7

13.

'
:
9

d

11

Answering paragraphs 90 thou& 93 of PlaintiffsYomplaint, Defendant

Answering paragraph 94 of Plaintiffs'Complaint, Defendant Cleaver-Brooks a

division of Aqua Chem., Inc. incorporates its previous responses to the preceding paragraphs of
Plaintiffs' Complaint.

10

14.

Answering paragraphs 95 through 104 of Plaintiffs' Complaint, Defendant

11

Cleaver-Brooks a division of Aqua Chem., Inc. denies the allegations insofar as they are directed
12
13
14

l5
l6
l7

I
I

I1

at Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a division of Aqua
Chem., Inc. further responds that it is without knowledge or information sufficient to fonn a
belief as to the truth of the allegations contained in paragraphs 95 through 104 as they relate to

I1

I1

other Defendants and, therefore, denies them.
15.

Answering paragraph 105 of Plaintiffs' Complaint, Defendant Cleaver-Brooks a

18

division of Aqua Chem., Inc. incorporates its previous responses to the preceding paragraphs of

19

Plaintiffs' Complaint.

20

16.

"
22

23
24

Answering paragraphs 106 through 11 1 of Plaintiffs' Complaint, Defendant

Cleaver-Brooks a division of Aqua Chem., Inc. denies the allegations insofar as they are directed

11

1
1/

at Defendant Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a
division of Aqua Chem., Inc. further responds that it is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraphs 106 through

I/
1
4

'

d

";z

rL

11

11

lo
1I

17.

11

I
I' 11
6

111 as they relate to other Defendmts and, therefore, denies them.

1I

Answering paragaph 1 12 of Plaintiffs9 Complaint, Defendant Cleaver-Brooks a

division of Aqua Chern., Inc. incorporates its previous responses to the preceding paragraphs of
PlaintiffsyComplaint.

18.

Answering paragraphs 113 and 114 of Plaintiffs7 Complaint, Befendmt Cleaver-

Brooks a division of Aqua Chern., Inc. denies the allegations insofar as they are directed at
De-fendant Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a division
of Aqua Chern., Inc. further responds that it is without knowledge or information sufficient to
form a belief as to the truth of the allegations contained in paragraphs 113 and 114 as they relate
to other Defendants and, therefore, denies them.
19.

Answering paragraph 115 of Plaintiffsy Complaint, Defendant Cleaver-Brooks a

12
13
l4

l5
l6

17

/1

l9

21
22

Plaintiffs' Complaint.

I1
1111

20.

Answering paragraphs 116 through 122 of Plaintiffs' Complaint, Defendant

Cleaver-Brooks a division of Aqua Chem., Inc. denies the allegations insofar as they are directed
at Defendant Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a
division of Aqua Chem., Inc. further responds that it is without knowledge or information

18

20

division of Aqua Chem., Inc. incorporates its previous responses to the preceding paragraphs of

II1/
11
//

sufficient to form a belief as to the truth of the allegations contained in paragraphs 113 and 114
as they relate to other Defendants and, therefore, denies them.
21.

Answering paragraph 124 and 125 of Plaintiffs' Complaint, Defendant Cleaver-

Brooks a division of Aqua Chem., Inc. denies the allegations insofar as they are directed at

23

Defendant Cleaver-Brooks a division of Aqua Chem., Inc. Defendant Cleaver-Brooks a division
24

of Aqua Chem., Inc. further responds that it is without knowledge or information sufficient to
25

I/
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to other Deknd'utts and, therefore, denies them.

AFFIRMATWE DEFENSES

I1
6

I1
II
II

22.

That the Plaintiffshlaims are barred because they were not presented within the

time prescribed by law for the commencement of an action upon the claim a s s e ~ e dpursuant
,
to
the appropriate statute of limitation, including, but not limited to the kllotving separate and
distinct sections of the Idaho Code, $5 5-20 1,5-2 16, 5-2 19, 6- 1303 and 6- 1403(3).
23.

That the Complaint, and all causes of action contained therein, have failed to set

forth fads and allegations sufficient to constitute a cause of action against Defendant CleaverBrooks a division of Aqua Chern., Inc. in that the complaint fails to state with padicularity the
circumstances constituting the alleged fraudulent concealment of the alleged vaongs. Defendant

14

I/

Cleaver-Brooks a division of Aqua Chem., Inc. has never engaged in any deception or fraud. The
claims asserted in the Complaint, therefore, are barred by the relevant statutes of limitation.
Plaintiffs'claims are barred by the doctrine of laches, waiver, accord and satisfaction, and/or

/I
I1

estoppel.

l6
l7
18

22

Plaintiffs accepted the risk of injury; Plaintiffs assumed any risks incident to their

employment, including exposure to asbestos. Plaintiffs , at all times mentioned in the Complaint,

19

20

24.

I/
I/
1/

were aware of all conditions of their employment, and fully appreciated all the risks, if any, that
were involved, including exposure to asbestos. Notwithstanding such knowledge on the part of
the Plaintiffs, Plaintiffs continued in their employment and voluntarily assumed the risk of the
very injuries, if any, of which the Plaintiffs complain. Such an assumption of the risks is a bar to
any recovery against Defendant Cleaver-Brooks a division of Aqua Chem., Inc.

/I

&a 3
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25,

Acts or oinissions of third parties over whom Defendant Cleaver-Brooks a

division of Aqua Cbem., lnc. had no control constihrte an independent intervening cause.
26.

Based upon infomation and belief, Plaintiffs' injuries, if any, were caused by

acts, conduct, as circumstmces of an b o w n or indetemimate character in name. By reason

of the foregoing, it is impossible to deternine facts as to time, place, and causal relationship
lacking which, as a matter of law, bars Plaintiffsklaims.
28.

Plaintiffs have failed to mitigate their damages, if any. The monetary damages,

to which Plaintiffs is entitled, if any, should be reduced by the amount of damages that would
have otherwise been mitigated or reasonably avoided.
29.

Plaintiffs' claims are barred by virtue of the fact that the product manufactured or

distributed by Defendant Cleaver-Brooks a division of Aqua Chem., Inc., or its predecessor
corporations, complied with the applicable codes, standards, or regulations adopted or
promulgated by the United States, the State of Idaho, or other applicable jurisdiction at the time
of sale.
30.

The injuries and damages alleged in said Complaint, and each and every cause of

action thereof, if any there were, were the direct and proximate result of the misuse, abuse, or
alteration of said products after they left the custody and the control of Defendant CleaverBrooks a division of Aqua Chem., Inc. by Plaintiffs and/or their employers.

3 1.

The products referred to in Plaintiffs' Complaint were misused, abuse, altered or

not used in accordance with the recommended or manufacturer's instructions for the products in
question by Plaintiffs or by third parties over whom Defendant Cleaver-Brooks a division of
Aqua Chem., Inc., has no control or right to control. Such misuse, abuse, or alteration was not

/I

24y
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reasonably foreseeable by Defendant Cleaver-Brooks a division of Aqua Ghem., Inc., m d

1

proximately caused any loss, injury, or damage incurred by Plaintiffs.

2

32.

3

of the known risks and hazards, if any, referred to in Plaintiffs' Complaint, and this underta3iing

4

5
i
A;

:"3

6

I

proximately caused and contributed to any loss, injury, or damages incurred by Plaintiffs ; thus
Plaintiffs' claim should be reduced or barred.

7

33.

0 '

C

lo

13
14

Plaintiffs knowingly, voluntarily, and measonably proceeded to encounter each

11
11
/1
(1

Any damage, injury, or condition, if any, alleged by Plaintiffs' Complaint was

caused or substantially contributed to by Plaintiffs'

own negligence, comparative fault, or

knowing and voluntary assumption of known and appreciable risk, and such negligence,
comparative fault, or assumption of risk bars Plaintiffs' claims.
34.

This Court lacks jurisdiction regarding the subject matter of this action by virtue

of the Workers' Compensation and Occupational Disease Act in this and other jurisdictions.

I
/I
I
I1
I

35.

Defendant Cleaver-Brooks a division of Aqua Chem., Inc., is entitled to a set-off

as to any potential judgment or award on behalf of Plaintiffs against Defendant Cleaver-Brooks

l5

a division of Aqua Chem., Inc., for any moneys paid by other Defendants or nonparties at fault to

l6

Plaintiffs or any moneys paid to Plaintiffs on behalf of Defendant Cleaver-Brooks a division of

l7
18
19
20

Aqua Chem., Inc., or any benefits received or owed to Plaintiffs by any State or Federal
insurance or workers' compensation fund or program.
36.

Plaintiffs' claim should be dismissed or stayed for failure to join one or more

necessary and indispensable parties.
22

37.

Pursuant to Idaho Code

5 6-802, Defendant Cleaver-Brooks a division of Aqua

23

C h e m , Inc., cannot be liable to Plaintiffs for any amount greater than that represented by the

24

degree or percentage of fault, if any, attributable to Defendant Cleaver-Brooks a division of

25

Aqua Chem., Inc.

Agsf
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38.

Even if Plaintiffs were exposed to asbestos, which Dekndant Cleaver-Brooks a

division of Aqua Chern., Inc., denies, such exposure did not cause or contribute to, m r was a
substantial factor in bringing about, any injury, condition, or dmages alleged in Plaintiffs"
Complaint. Plaintiffs have not been injured by any product manufactured by Defendant
Cleaver-Brooks a division of Aqua Chern., Inc. That at all relevant time, all Defendant
Cleaver-Brooks a division of Aqua Chem., Inc. products were in confomity with the state of
the art in the industry and with Federal Standard. The products made by Defendmt CleaverBrooks a division of Aqua Chern., Inc. are not inherently dangerous to human safety. Any

11

asbestos in any Defendant Cleaver-Brooks a division of Aqua Chem., Inc. product is locked
in, incapsulated, and firmly bound or otherwise contained.

Defendant Cleaver-Brooks a

lo

division of Aqua Chem., Inc. products do not release dangerous amounts of asbestos dust or

11

fibers into the air.

l3

l4

I/1/

39.

The risk of any injury or damage alleged in Plaintiffs' complaint was

unforeseeable at the time any relevant product was manufactured or sold.

1/

40.

Defendant Cleaver-Brooks a division of Aqua Chem., Inc., denies all cross-claims

that may be asserted against it in this matter.

18
l9

2o

I
I1
I/

41.

Failure to warn, if any, was not a substantial cause of Plaintiffs' alleged injuries.

42.

Plaintiffs' exposure to cigarette smoke, other tobacco products, or noxious fumes

and residues caused or contributed to the damages alleged in Plaintiffs' Complaint.
43.

Defendant Cleaver-Brooks a division of Aqua Chem., Inc. hereby incorporates by

21

reference all of affirmative defenses heretofore and hereinafter set forth by codefendants as

22

though fully set forth herein.

23
24

I1
I
I/

44.

Any exposure, if any, by Plaintiffs to Defendant Cleaver-Brooks a division of

Aqua Chem., Inc.'~,products alleged to contain asbestos must be considered de minimus and not
a proximate cause of Plaintiffs' alleged injuries.

A?&
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45.

1

There is no privity of contract or any other type of privity bet-rveen Plaintiffs and

(1 Defendant Cleaver-Brooks a division of Aqua Chem., Inc.
3

11

46.

There is no concerted concurrence of action between Defendant Cleaver-Brooks a

4

division of Aqua Chem., Inc., and any other defendant as alleged herein, and said Defendants are

s

neither joint todfeasors nor liable for conspiracy.

"
:rt;
bj*
d

9

/1
11

47.

Plaintiffs'

claims in damages, if any, are barred or limited by the Idaho tort

Reform Act, Idaho Code $6-1 60 1, et seq.
48.

Plaintiffs and Plaintiffs' employers were sophisticated users of products

containing asbestos and had adequate knowledge of the dangers and risks associated with using

10

or working around asbestos.

11

49.
12

I
I1

Defendant Cleaver-Brooks a division of Aqua Chem., he., has not conducted

discovery in this action and, therefore, expressly reserves the right to amend its answer to add

13
l4
15

additional or supplemental defenses in the file and serve other responsive pleadings, allocations,
or claims.
50.

16

Plaintiffs is not entitled to recover fiom Defendant Cleaver-Brooks a division of

17

/ 1 Aqua Chem., Inc., because Plaintiffs, their agents or intervening third parties had virtually the

18

II

same, if not the sarne, notice and knowledge as Defendant Cleaver-Brooks a division of Aqua

19

Chem., Inc., with respect to the alleged hazard or defect, if any, in the products at issue in the

20

complaint.

21
22
23
24

51.

11
I/

Defendant Cleaver-Brooks a division of Aqua Chem., Inc., did not act

individually or together with any one or more of the other defendants for or in order to
accomplish any unlawful purpose or by any unlawful means. Moreover, Plaintiffs did not suffer
any injury as a result of the actions or inactions of Defendant Cleaver-Brooks a division of Aqua

25

277
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1

2

I/

I!

Chem., Inc., Accordingly, Plaintiffs cannot recover against Defendant Cleaver-Brooks a division
of Aqua Cbern., Inc., under a theory of civil conspiracy.

I1

52.

Insofas as the

Complaint

is based

on

allegations

of

concealment,

I/I/

misrepresentation, or fiaud by Defendant: Cleaver-Brooks a division of Aqua Cbern., Inc., tlie

5
6

:PI"

9

'

i

CompIAnt fails to state with parti~ulantythe circumstances constituting the alleged concealmci~t,

I1 I

misrepresentation, or fiaud. The Complaint, therefore, fails to state a claim against Defendat
Cleaver-Brooks a division of Aqua Chem., Inc., upon which relief can be

1

1I

53. Plaintiffs' claims are barred as a matter of public policy in as much as a social utility
md public benefit of asbestos-containing product outweigh any alleged risks of such product.

10

54.

Whatever damages decedent for Plaintiffs may have suffered, if any, were the sole

11

and proximate result of an unavoidable accident.
12
13

I
I1
II
I(11

55.

Plaintiffs have not sufficiently sewed Defendant Cleaver-Brooks a division of

Aqua Cheln., Inc., in this matter and accordingly, the Court lacks jurisdiction over Defendat

l4
l5

l6
17

l8
19

24
23

Cleaver-Brooks a division of Aqua Chein., Inc..
56.

Plaintiffs' claim for punitive damages in this action violates the provisions of

Idaho Code $ 1604 (2).

111

l

57.

Plaintiffs' claim for punitive dmages violates provisions of the United Stares

Constitution.

Defendant Cleaver-Brooks a division of Aqua Chem., Inc. Incorporated demand a trial
by jury, composed of the number of persons allowed by law, on all issues, claims, and defenses

25

a??
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I I so triable.
VVHEmFOm, having fully answered the allegation of Plaintiffs' Complaint,
Defendmt Cleaver-Brooks a division of Aqua Chem., Inc., prays for relief as follows:

4

1.

5

That Plaintiffs' Complaint be dismissed with prejudice or, in the

6

altemative, a j u d p e n t be rendered in favor of Defendant Cleaver-Brooks a division of Aqua

7

Chem.,Inc.

61

3%

8

lo

2.

1

That Defendant Cleaver-Brooks a division of Aqua Chem., Inc.be

awarded its cost necessarily incursed herein and reasonable attorney fees incurred in the defense
of this action; and,
3.

That Cleaver-Brooks a division of Aqua Chem., Inc. be granted such

other and further relief as the Court deems just and proper under the circumstances.

DATED this

Z P 4A
day O ~ A U ~ U2006.
S ~
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CERTIFICATE OF SERWCE

II

I

I H E m B Y CERTIFY that I caused a true and correct copy of the foregoing
document to be delivered to the following individual(s) by the method indicated:
James C. Arnold
PETERSON, P A m S O N
& ARNOLD, PLLG
390 N. Capitol Ave
P.O. Box 1645
Idaho Falls, ID 83403-1645

[_"j U.S. Mail, Postage Prepaid

u Hand Delivery

L]Overnight Delivery
[ 1 F a : 208-522-8547

G. Patterson Keahey
G. Patterson Keahey P.C.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209

U. S. Mail, Postage Prepaid
[JHand Delivery
[__I Overnight Delivery
[ 1 Fax: 205-871-0801

Marcus W. Nye
RACNE, OLSON, NYE, BUDGE &
BAILEY
P.O. Box 1391
Pocatello, ID 83204

[ ~ u . s Mail,
.
Postage Prepaid
Hand Delivery
Overnight Delivery
[ ] Fax: 208-232-6109

David Maguire
M A G U I E & EXESS
P.O. Box 4758
Pocatello, ID 83205

u
u

[ ~ U . SMail,
.
Postage Prepaid
Hand Delivery
Overnight Delivery
Fax: 208-232-5 181

u
u
u

Wade Woodard
Greener Banducci Shoemaker, P.A.
8 15 W. Washington St.
Boise, ID 83702

~ u . sMail,
. Postage Prepaid

Thomas Lyons
m m L L&MEmLL
P.O. Box 991
Pocatello, ID 83204-099 1

~ u . sMail,
. Postage Prepaid

Murray Jim Sorensen
BLASER, SORENSEN & OLESON
P.O. Box 1047
Blackfoot, ID 83221

L&~. Mail, Postage Prepaid

u Hand Delivery
u Overnight Delivery
[ ] Fax: 208-3 19-2601

u Hand Delivery
u Overnight Delivery
u Fax: 208-232-2499

u Hand Delivery
u Overnight Delivery
[ ] F a : 208-785-7080
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Christopher Gr&am
BIZASSEU, m T H E W L L , C M W O W

P.O. Box 1009
Boise, ID 8370 1- 1009
Mary Price Birk
Ronald Hellbuscb
BAKER & HOSTETLER
303 E. 17th Ave. iie 1110
Denver, CO 80203- 1264

L"l;.s.

Mail, Postage Prepaid
Hand Delivery
L]Overnight Delivery
[JFax: 208-344-7077

u

&s.

Mail, Postage Prepaid

u Hand Delivery

[J Overnight Delivery
[J Fax:

[M.s.
Mail, Postage Prepaid

Christopher C. Burke
Greener Banducci Shoemaker, P.A.
8 15 W. Washington St.
Boise, ID 83702

u Overnight Delivery
u F a : 208-3 19-2601

L. Charles Johnson
Attorney at Law
419 W. Benton St.
Pocatello, ID 83204

Mail, Postage Prepaid
[J Hand Delivery
Overnight Delivery
[-I Fax: 208-232-9161

I/

Cleaver-Brooks a division of Aqua Chem.,
Inc.

[_J Hand Delivery

[Ns.

u

A. Bruce Larson--1SB #2093
Attorney at Law
707 North 7thAve. Ste. F
P.O. Box 6369
Pocatello, ID 83205-5369

1
2

3

Telephone (208) 478-7600
Facsimile (208) 478-7602
e-mail

4

5

Attorney fbr Defendant ITT Industries, Inc.
6

PN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Mildred Castorena, Individually and as Spouse) Case No.: CVC 2006-2474-PI
and Personal Representative of the Estate of
Ted Castorena;
) ANSWER AND DEMAND FOR JURY
Alene Stoor, Individually and as Spouse and ) TRIAL
Personal Representative of the Estate of John 1
D. Stoor;
)
Stephanie Branch, Individually and as
1
Personal Representative of the Estate of
Robert Branch, Jr.;
)
Robert L. Hronek;
Marlene Esling, Individually and as Personal )
Representative of the Estate of William D.
)
Frasure;
Norman L. Day.
l8

ll

Plaintiffs ,
VS.

GENERAL ELECTRIC, et al.,
21
22

l
I1
I1
I1

Defendants.
Comes now, Defendant ITT Industries, Inc., by and through its undersigned

attorney of record and responds to the Plaintiffs' Complaint for Wrongful Death and Loss of

23
24

II

Consortium --- Asbestos and Jusy Demand ("Complaint"), specially appearing, contesting
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I

3

I

jurisdiction and semice and suffieicncy of process, and presewing their objection to the attempt

/I

to assert jurisdiction andlor force it to defend in this action.

FIRST DEFENSE

4

This court lacks jurisdiction over the subject matter of this action and lacks personal
5

jurisdiction of the Defendant ITT Industries, Inc. Plaintiffs have not sufficiently served
6

Defendant ITT Indush-ies, Inc. in this matter and accordingly, the Court lacks jurisdiction over

7

II

I/

lo

C

rF

iI

Defendant ITT Industries, Inc.

/I/I

1

SECOND DEFENSE
Plaintiffs' Complaint fails to state a claim upon which relief can be granted, and
should therefore be dismissed.

THIRD DEFENSE
Defendant ITT Industries, Inc. denies each and every allegation of Plaintiffs'
l4

/ / Complaint not specifically admitted herein.
FOURTH DEFENSE
The Plaintiffs has failed to join all necessary and indispensable parties to this
action.

ANSWER
1.
21

22
23
24

Answering paragraph 1 of Plaintiffs'

Complaint, Defendant ITT

II Industries, Inc. admits only that it is a business entity organized and existing under the laws of a

I1
1
1

state other than Idaho and is authorized to do business in Idaho. Defendant ITT Industries, Inc.
is without knowledge or information sufficient to form a belief as the truth of the allegations
contained in paragraph 1 relating to other Defendants. Defendant ITT Industries, Inc. denies the
remaining allegations contained in paragraph 1.
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I1

I1
1

2.

h s w e ~ n gparagaphs 2 through 32 of Plaintiffs' Complaint, Defendant I n

Industries, h c . has insufficient infomation to fbm a belief as to the truth of any of the
allegations relating to the Plaintifll: or Defendants other than Dekndant. ITT Iodushries, Inc.

I111

and, therefore, denies the s m e .
3.

Answering paragaph 33 of Plaintiffs' Complaint, Defendant ITT I n d u s ~ e s inc.
,

admits only that it is a business entity organized and existing under the laws of a state other than

6

I1I

Idaho and is authorized to do business in Idaho.

//

4.

Answering paragaphs 34 through 63 of Plaintiffs' Complaint, Defendant ITT

11 Industries, Inc. has insufficient information to form a belief as the truth of any of the allegations
"
#.a
t i

10
11

I

relating to the Plaintiffs or Defendants other than Defendant ITT Industries, Inc. mil, therefore,

I I denies the same.

12

5.

Answering paragraph 64 of Plaintiffs' Gomplaint, Defendant ITT Industries, Iac,

13
l4

l5
l6

17

l8
19
20

I1
I1

denies the allegations insofar as they are directed at Defendant ITT Industries, Inc. Further,
Defendant ITT Industries, Inc. bas insufficient information to form a belief as the tmth of any of

11
1/I

the allegations relating to Defendants other than Defendant ITT Industries, Inc. arid, therefore,
denies the same.

1

6.

Answering paragraphs 65 through 70, Defendant ITT Industries, Inc. denies the

allegations insofar as they are directed at Defendant ITT Industries, Inc.

Defendant ITT

Industries, Ine. further responds that it is without knowledge or information sufficient to form a
belief as to the truth of the allegations contained in paragraphs 65 through 70 as they relate to

22

23
24

other Defendants and, therefore, denies them.

I
1/

7.

Answering paragraph 71 of Plaintiffs' Complaint, Defendant ITT Industries, IIIC.

incorporates its previous responses to the preceding paragraphs of Plaintiffs' Complaint.
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I/

8.

Answering paragraphs 72 through 78 of Plaintiffs' Complaint, Defendant ITT

Industries, Inc. denies the allegations insofar as they are directed at Defendmt ITT hdustries,

I/

Inc. Defendmt ITT Industries, h c . further responds that it is without knowledge or infomation

1

sufficient to form a belief as to the truth of the allegations contained in paragraphs 72 through 78

1

/11I
//

as they relate to other Defendants and, therefore, denies them.
9.

incorporates its previous responses to the preceding paragraphs of Plaintiffs' Complaint.

11
,

f-

3

10.

Answering paragraphs 80 through 88 of Plaintiffs' Complaint, Defendant ITT

Industries, inc. denies the allegations insofar as they are directed at Defendant ITT Industries,

10

Inc. Defendant ITT Industries, Inc. further responds that it is without knowledge or information

QC

"a

Answering paragraph 79 of PlaintiffsTomplaint, Defendmt ITT Industries, Inc.

I1

II
II
1
1
1
I1

sufficient to form a belief as to the truth of the allegations contained in paragraphs 80 through 88

12

as they relate to other Defendants and, therefore, denies them.

13
l4

11.

Answering paragraph 89 of Plaintiffs' Complaint, Defendant ITT Industries, Inc.

incorporates its previous responses to the preceding paragraphs of Plaintiffs' Complaint.

l5

l6

12.

Answering paragraphs 90 through 93 of Plaintiffs' Complaint, Defendant ITT

Industries, Inc. denies the allegations insofar as they are directed at Defendant ITT Industries,

l7
l8
l9
20

22

11
11II
11
1/

Inc. Defendant ITT Industries, Inc. further responds that it is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraphs 90 through 93
as they relate to other Defendants and, therefore, denies them.
13.

Answering paragraph 94 of Plaintiffs' Complaint, Defendant ITT Industries, Inc.

incorporates its previous responses to the preceding paragraphs of Plaintiffs' complaint.

23

14.

Answering paragraphs 95 through 104 of Plaintiffs' Complaint, Defendant ITT

24

Industries, Inc. denies the allegations insofar as they are directed at ITT Industries, Inc.
25

II
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Defendant ITT Industries, Inc. further responds that it is without knowledge or information

1

I1
I1
1
ti

I//I

I1
1/

sufficient to f o m a belief as to the truth of the allegations contained in paragaphs 95 though
104 as they relate to other Defendants and, therefore, denies them.
15.

incorporates its previous responses to the preceding paragraphs of PlaintiffsTompIaint.
16.

lnc. Defendant ITT Industries, Inc. further responds that it is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained in paragraphs 106 through

10

i

Answering paragraphs 106 though 111 of Plaintiffs' Complaint, Defendant ITT

Industries, Inc. denies the allegations insofar as they are directed at Defendant ITT Industries,

11 1 as they relate to other Defendants and, therefore, denies them.

g)
ai

Answering paragraph 105 of PlaintiffsTomplaint, Defendant ITT Indust~es,Inc.

11

17.

Answering paragraph 112 of Plaintiffs' Complaint, Defendant ITT Industries, Inc.

12

II
I/
I1
I1
/I
1
ll
/

incorporates its previous responses to the preceding paragraphs of Plaintiffs' Complaint.

13
l4

18.

Answering paragraphs 113 and 114 of Plaintiffs' Complaint, Defendant ITT

Industries, Inc. denies the allegations insofar as they are directed at Defendant ITT Industries,

l5

Inc. Defendant I n Industries, Inc. further responds that it is without knowledge or information

l6
l7
l8
l9

20

sufficient to fonn a belief as to the truth of the allegations contained in paragraphs 113 and 114

23
24

19.

Answering paragraph 115 of Plaintiffs' Complaint, Defendant ITT Industries, Inc.

(incorporatesits previous responses to the preceding paragraphs of Plaintiffs' Complaint.

11
22

as they relate to other Defendants and, therefore, denies them.

1

//

II
II

20.

Answering paragraphs 116 through 122 of Plaintiffs' Complaint, Defendant ITT

Industries, Inc. denies the allegations insofar as they are directed at Defendant ITT Industries,
Inc. Defendant ITT Industries, Inc. further responds that it is without knowledge or information
sufficient to fonn a belief as to the truth of the allegations contained in paragraphs 113 and I 14
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as they relate to other Defendants and, therefore, denies them.
21.

Answering paragraph 124 and 125 of Plaintiffs' Complaint, DeGndant ITT

Industries, Inc. denies the allegations insofar as they are directed at Defendant ITT Industries,
Inc. Defendant ITT Industries, Inc. further responds that it is without knowledge or information
sufficient to fonn a belief as to the truth of the allegations contained in paragaphs 124 and 125
as they relate to other Defendants and, therefore, denies them.
AFFIMATWE DErnNSES

22.

That the Plaintiffs' claims are barred because they were not presented within the

time prescribed by law for the commencement of an action upon the clairn asserted, pursuant to
the appropriate statute of limitation, including, but not limited to the fbllowing separate and
distinct sections of the Idaho Code, 9 9 5-20 1, 5-2 16, 5-2 19,6-1303 and 6- 1403(3).
23.

That the Complaint, and all causes of action contained therein, have fiiled to set

forth facts arid allegations sufficient to constitute a cause of action against Defendant ITT
Industries, Inc. in that the complaint fails to state with particularity the circumstaslces
constituting the alleged fraudulent concealment of the alleged wrongs.

Defendant ITT

Industries, Inc. has never engaged in any deception or fraud. The claims asserted in the
Complaint, therefore, are barred by the relevant statutes of limitation. Plaintiffs' claims are
barred by the doctrine of laches, waiver, accord and satisfaction, and/or estoppel.
24.

Plaintiffs accepted the risk of injury; Plaintiffs assumed any risks incident to their

employment, including exposure to asbestos. Plaintiffs , at all times mentioned in the Complaint,
were aware of all conditions of their employment, and fully appreciated all the risks, if any, that
were involved, including exposure to asbestos. Notwithstanding such knowledge on the part of
the Plaintiffs, Plaintiffs continued in their employment and voluntarily assumed the risk of the

J&I
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very injuries, if any, of which the Plaintiffs complain. Such an assumption of the risks is a bar to
any recovery against Defendant ITT hdus-tr^ics,Inc.

25.

Acts or omissions of third parties over whom Defendant ITT hdustries, Inc. had

no control constitute an independent intervening cause.

26.

Based upon infomation and belief, Plaintiffs' injuries, if any, were caused by

acts, conduct, as circumstances of an

own or indeteminate character in. nature. By reason

of the foregoing, it is impossible to determine facts as to time, place, and causal relationship
lacking which, as a rnatter of law, bars Plaintiffs'claims.
28.

Plaintiffs have failed to mitigate their damages, if any. The monetary damages,

which Plaintiffs are entitled if any, should be reduced by the amount of damages that would have
otherwise been mitigated or reasonably avoided.

29.

Plaintiffs' claims are barred by virtue of the fact that the product manufactured or

distributed by Defendant ITT Industries, Inc., or its predecessor corporations, complied with the
applicable codes, standards, or regulations adopted or promulgated by the United States, the
State of Idaho, or other applicable jurisdiction at the time of sale.
30.

The injuries and damages alleged in said Complaint, and each and every cause of

action thereof, if any there were, were the direct and proximate result of the misuse, abuse, or
alteration of said products after they left the custody and the control of

Defkndant ITT

Industries, Inc. by Plaintiffs and/or their employers.

3 1.

The products referred to in Plaintiffs' Complaint were misused, abuse, altered or

not used in accordance with the recommended or manufacturer's instructions for the products in
question by Plaintiffs or by third parties over whom Defendant ITT Industries, Inc., has no
control or right to control. Such misuse, abuse, or alteration was not reasonably foreseeable by

Il
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1
&
,

Defendant ITT Industries, Inc., and proximately caused any loss, injury, or d m a g e incurred by

//

I1
5

1

I
11

1

Plaintiffs.

32.

Plaintiffs knowingly, voluntarily, and umeasonably proceeded to encounter each

of the h o w n risks and hazards, if any, referred to in Plaintiffs' Complaint, and this undertaking
proximately caused and contributed to any loss, injury, or damages incurred by Plaintiffs ; thus
Plaintiffs' claim should be reduced or barred.

33.

Any damage, injury, or condition, if any, alleged by Plaintiffs'Complaint was

caused or substantially contributed to by Plaintiffs'

own negligence, comparative fault, or

knowing and voluntary assumption of known and appreciable risk, and such negligence,
comparative fault, or assumption of risk bars Plaintiffs' claims.
34.

This Court lacks jurisdiction regarding the subject matter of this action by virtue

of the Workers' Compensation and Occupational Disease Act in this and other jurisdictions.

l4

I1
I1
I/

35.

Defendant ITT Industries, Inc., is entitled to a set-off as to any potential judgment

or award on behalf of Plaintiffs against Defendant ITT Industries, Inc., for any moneys paid by

l5

other Defendants or nonparties at fault to Plaintiffs or any moneys paid to Plaintiffs on behalf of

l6

17

Defendant ITT Industries, Inc., or any benefits received or owed to Plaintiffs by any State or

18

Federal insurance or workers' compensation fund or program.

l9

1

36.

Plaintiffs' claim should be dismissed or stayed for failure to join one or more

necessary and indispensable parties.
37.

Pursuant to Idaho Code

5

6-802, Defendant ITT Industries, Inc., cannot be

liable to Plaintiffs for any amount greater than that represented by the degree or percentage of
fault, if any, attributable to Defendant ITT Industries, Inc.
38.

Even if Plaintiffs were exposed to asbestos, which Defendant ITT Industries,

Inc., denies, such exposure did not cause or contribute to, nor was a substantial factor in
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bringing about, any injury, condition, or damages alleged in PlaintiflEs' Complaint. Plaintiffs
have not been injured by any product manuhctured by Defendant ITT Industries, Inc. That at
all relevant time, all Defendant ITT Industries, Inc. products were in confomity with the state
of the art in the industry and with Federal Standard. The products made by Defendant ITT
Industries, Inc. are not inlnerently dangerous to human safety. Any asbestos in any Defendant
ITT Industries, Inc. product is locked in, incapsulated, and firmly bound or o.thertvise
contained.

Defendant ITT Industries, Inc. products do not release dangerous amounts of

asbestos dust or fibers into the air.
39.

The risk of any injury or damage alleged in Plaintiffs' complaint was

unforeseeable at the time any relevant product was manufactured or sold.

40.

Defendant ITT Industries, kc., denies all cross-claims that may be asserted

against it in this matter.

II

iI

41.

Failure to warn, if any, was not a substantial cause of Plaintiffs7alleged injuries.

42.

Plaintiffs' exposure to cigarette smoke, other tobacco products, or noxious h e s

and residues caused or contributed to the damages alleged in Plaintiffs' Complaint.

43.

Defendant ITT Industries, Inc. hereby incorporates by reference all of affirmative

defenses heretofore and hereinafter set forth by co-defendants as though fully set forth herein.
44.

Any exposure, if any, by Plaintiffs to Defendant ITT Industries, Inc.'~,products

alleged to contain asbestos must be considered de minimus and not a proximate cause of
Plaintiffs' alleged injuries.

I

II

45.

There is no privity of contract or any other type of privity between Plaintiffs and

Defendant ITT Industries, Inc.
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2

I
I

l

46.

There is no concerled concurrence of action between Defendmt STT Industries,

Inc., and any other dcfendmt as alleged herein, and said Defendants are neither joint tortfemors
nor liable for conspiracy.

1
1
11 /
1

47.

Plaintiffsblaims in damages, if any, are barred or limited by the Idaho tort

Reform Act, Idaho Code @ 6-1 601, et seq.

48.

Plaintiffs and Plaintiffs' employers were sophisticated users of products

containing asbestos and had adequate knowledge of the dangers and risks associated with using
or working around asbestos.
49.

Defendant ITT Industries, Inc., has not conducted discovery in this action and,

therefore, expressly reserves the right to amend its answer to add additional or supplemental
defenses in the file and serve other responsive pleadings, allocations, or claims.
50.

Plaintiffs is not entitled to recover from Defendant ITT Industries, hc., because

Plaintiffs, their agents or intervening third parties had virtually the same, if not the same, notice

I1
I1
I1
1

and knowledge as Defendant ITT Industries, Inc., with respect to the alleged hazard or defect, if

l5

any, in the products at issue in the complaint.

l7
l8
l9
20

21

11/I
/I

5 1.

or more of the other defendants for or in order to accomplish any unlawful purpose or by any

unlawful means. Moreover, Plaintiffs did not suffer any injury as a result of the actions or
inactions of Defendant ITT Industries, Inc., Accordingly, Plaintiffs cannot recover against
Defendant ITT Industries, Inc., under a theory of civil conspiracy.
52.

23
24

11

/1

1

Defendant ITT Industries, Inc., did not act individually or together with any one

Insofar

as

the

Complaint is based

on

allegations

of

concealment,

misrepresentation, or fiaud by Defendant ITT Industries, Inc., the Complaint fails to state with
particularity the circumstances constituting the alleged concealment, misrepresentation, or fraud.
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The Complaint, therefore, fails to state a claim against Defendant ITT In&lslries, Inc., upon

1

1
1
I/
6

I/11

I1

which relief can be granted.

53. Plaintiffs' claims are barred as a matter of public policy in as much as a social utility
and public benefit of asbestos-containing product outweigh any alleged risks of such product.
54.

%%atever damages decedent for Plaintiffs may have suffered, if my, were the sale

and proximate result of an unavoidable accident.

55.

Plaintiffs have not sufficiently served Defendant ITT Industries, Inc., in this

matter and accordingly, the Court lacks jurisdiction over Defendant ITT Industries, Inc..

" I
6

B

9

56.

10

II
12

13

Plaintiffs' claim for punitive damages in this action violates the provisions of

Idaho Code 5 1604 (2).

I/ lI

57.

Plaintiffs9 claim for punitive damages violates provisions of the United States

Constitution.

58.

14

Plaintiffs' claims have been discharged under all relevant provisions of Federal

and State law.

15

DEMAND FOR JURY TRIAL

l7
18

21

I11I

Defendant ITT Industries, Inc. Incorporated demand a trial by jury, cornposed of the

number of persons allowed by law, on all issues, claims, and defenses so triable.

1

W H E m F O m , having fully answered the allegation of Plaintiffs' Con~plaint,
Defendant ITT Industries, Inc., prays for relief as follows:
1.

23

//

I

That Plaintiffs' Complaint be dismissed with prejudice or, in the

alternative, a judgment be rendered in favor of Defendant ITT Industries, Inc.
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2.

That Dekndant ITT Industries, Inc, be awarded its cost necessarily

incurred herein and reasonable attorney fees incusred in the defense of this action; and,
3.

That ITT Industries, Inc. be granted such other and &sther relief as the

Court deems just and proper under the circumstances.

DATED this

ay of A u ~ s2006.
t

6
7

8
IV:

ty

3
10

11
12

13
14

15
16
17
18
19
20
21
22
23
24
25
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CERTIFICATE OF SERVLCE
I H E m B Y CERTWIV that I caused a true and correct copy of the foregoix~g

I

document to be delivered to the following individual(s) by the method indicated:

James C. Arnold
PETERSON, PA
SON
& ARNOLD, PLLC
390 N. Capitol Ave
P.O. Box 1645
I Idaho Falls, ID 83403- 1645

G. Patterson Keahey
G. Patterson Keahey P.C.
One Independence Plaza, Suite 6 12
Bimingham, AL 35209
Marcus W. Nye
RACINE, OLSON, W E , BUDGE &
BAILEY
P.O. Box 1391
Pocatello, ID 83204
l4
15

16

David Mayire
MAGUIRE & m s
P.O. Box 4758
Pocatello, ID 83205

s

4 . S . Mail, Postage Prepaid
LJ Hand Delivery
LJ Overnight Delivery
[ ] F a : 208-522-8547

&.
S. Mail, Postage Prepaid
[-I Hand Delivery
[-I

Overnight Delivery

[ ] Fax: 205-871-0801

~ u . s Mail,
.
Postage Prepaid
[-I Hand Delivery
U Overnight Delivery
[ ] Fax: 208-232-6109

4
U

[- U.S. Mail, Postage Prepaid

Hand Delivery

U Overnight Delivery

u Fax: 208-232-5 181

Wade Woodard
Greener Banducci Shoemaker, P.A.
8 15 W. Washington St.
Boise, ID 83702

~ u . s Mail,
.
Postage Prepaid
[J Hand Delivery
U Overnight Delivery
[ ] Fax: 208-3 19-2601

Thomas Lyons
MERRILL & MERRILL
P.O. Box 991
Pocatello, ID 83204-0991

d U . S . Mail, Postage Prepaid
[J Hand Delivery
U Overnight Delivery
U Fax: 208-232-2499

Murray Jim Sorensen
BLASER, SORENSEN & OLESON
P.O. Box 1047
Blackfoot, ID 83221

&.S.
Mail, Postage Prepaid
Hand Delivery
U Overnight Delivery
[ 1 Fax: 208-785-7080
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Christopher Cralram
BRASSEU, WTEERELL, CRAWIFOW
P.O. Box 1009
Boise, ID 8370 1- 1009

Mary Price Birk
Ronald Hellkuscb
B A m R & HOSTETLER
303 E. 17thAve. # 1110
Denver, GO 80203- 1264

[ ~ U . SMail,
.
Postage Prepaid
U Hand Delivery
Overnight Delivery
L ] Fax: 208-344-7077
~ u . s Mail,
.
Postage Prepaid
[JHand Delivery
U Overnight Delivery
U Fax:
~ u . s Mail,
.
Postage Prepaid
U Hand Delivery
Overnight Delivery
Fax: 208-3 19-2601

u

6 . S . Mail, Postage Prepaid
UHand Delivery
[-I Overnight Delivery
F a : 208-232-9161

u

18

ITT Industries, Inc.

19
20
21
22
23

24
25

I!
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HOPKINS RODEN CROCKETT
HANSEN & WOOPES, PLLC
C. Timothy Hopkins, ISBN 1064
Steven K. Brown, ISBN 3396
428 Park Avenue
P. 0. Box 51219
Idaho Falls, Idaho 83405- 1219
Telephone: 208-523-4445
Facsimile: 208-523-4474

4
fi

Kay Andrews, State Bar No. 0 1248510
B R O W McCARROLL, L.L.P.
11I Congress Avenue, Suite 1400
Auxtin, Texas 7870 1-4043
Telephone: 5 12-472-5456
Facsimile: 5 12-479-1101
Attorneys for Defendant Kelly-Moore Paint Company, Inc.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, individually
and as spouse and personal representative
of the Estate of Ted Castorena; et al,
Plaintiffs,

Case No. CV-2006-2474-PI
DEFENDANT KELLY-MOO= PAINT
COMPANY, INC. 'S ANSITTER

vs.
GENERAL ELECTRIC, et al,

Fee Category: I. 1.
Fee: $58.00

Defendants.

COMES NOW, the Defendant, Kelly-Moore Paint Company, Inc., and in answer
to the Complaint on file herein admits, denies and alleges as follows:

3 4 6
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DEFENDANT" S S P O N S E TO PLAINTIFF" ALLEGATIONS
1. Jurisdiction and Venue

1.

Defendant admits that it is a -Foreign corporation, but except as so admitted

is witl~outinfomation sufficienfio for111 a belief as to the truth of the allegations of paragraph 1.
2.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 2.

3.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 3.
4.
P

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 4.
5.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 5 .

6.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 6.
7.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 7.

8.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 8.
9.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 9.

10.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 10.
11.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 1I.
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12.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 12.
13.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 13.
14.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 14.

15.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 15.

k

Ih"

4

16.

Defendant is without information sufficient to form a belief as to the tr~rth

of the allegations of paragraph 16.

17.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 17.

18.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 18.

19.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 19.
20.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 20.
21.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 21.
22.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 22.
23.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 23.
DEFENDANT KELLY-MOORE PAINT COMPANY, INC.'S ANSWER - 3

47.

Defendant is without information sufficient to form a belief as to the trutb

of the allegations of paragraph 47.
48.

Dekndant is without information sufficient to h r m a belief as to the truth

of the allegations of paragraph 48.

49.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 49.
50.

Defendant is without information sufficient to form a belief as to the kutli

of the allegations of paragraph 50.
5 1.
a

r*#t
gj
4

Defendant is without information sufficient to form a belief as to the truth

*

of the allegations of paragraph 5 1.
52.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 52.
53.

Defendant is without infomiation sufficient to form a belief as to the truth

of the allegatioiis of paragraph 53.
54.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 54.
55.

Defendant is without information sufficient to form a belief as to the tnirl?

of the allegations of paragraph 55.
56.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 56.
57.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 57.
58.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 58.

da,
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59.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 59.
60.

Defendant is without information sufficient to form a belref as to the truth

of the allegations of paragraph 60.
61.

Defendant is without infomiation sufficient to form a belief as to the truth

of the allegations of paragraph 61.
62.

Defendant is without information sufficient to f o m a belief as to the truth

of the allegations of paragraph 62.
63.

Defendant is without information sufficient to form a belief as to t11e truth

of the allegations of paragraph 63.
64.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 64.
65.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 65, but specifically denies that Plaintiffs or any of then1 were
damaged in any manner or any amount as a proximate result of any act or failure to act of
Defendant.
66.

Defendant is without information sufficient to fomi a belief as to the truth

of the allegations of paragraph 66, but specifically denies that the concept of joint and several
liability is applicable to this case.
67.

Defendant is without information sufficient to forni a belief as to the truth

of the allegations of paragraph 67, but specifically denies that the concept of joint and several
liability is applicable to this case.
68.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 68.

3.22
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69.

Defendant is without infomation sufficient to firm a belief as to the truth

of the allegations of paragraph 69.
70.

Defendant is without infonnation sufficient to form a belief as to the tmth

of the allegations of paragraph 70.
11. Caunt One (Negligence)
7 1.

Dekndant realleges its answers to paragraphs 1 tfirougb 70 above as

though the same were here set forth in full.
72.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 72, but specifically denies that Plaintiffs were damaged in any
manner or in any amount as a proximate result of any act or failure to act of Defendant.
73.

Defendant denies the allegations of paragraph 73.

74.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 74, but specifically denies it acted negligently, and denies that
Plaintiffs were damaged in any manner or in any amount as a proxiinate result of any act or
failure to act of Defendant.
75.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 75.
76.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 76, but specifically denies that Plaintiffs were damaged in any
manner or any amount as a proximate result of any act, failure to act or product of Defendant.
77.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 77, but specifically denies the same with respect to any product of
Defendant.

32.9
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78.

Defendant is without information sufficient to f o m a belief as to the ttutli

of the allegations of paragraph 78, but specifically denies it acted negligently, willfully,
wantonly or recklessly, and denies that Plaintiff's were damaged in any manner or in any amount
as a proximate result of any act or failure to act of Defendant.

111. Count Two

79.

Defendant realleges its answers to paragraphs I through 78 above as

though the same were here set forth in full.
80.
9"

Defendant is without information sufficient to fonn a belief as to the truth

of the allegations of paragraph 80, but specifically denies its products were defective, non-

np
4

i
'

merchantable or not reasonably suited to the use intended, and denies that PIaintiffs were
damaged in any manner or in any amount as a proximate result of any act, failure to act or
product of Defendant.
81.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 8 1, but specifically denies the same as to any product of
Defendant.
82.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 82, but specifically denies the same as to any product of
Defendant.
83.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 83, but specifically denies the same as to any product of
Defendant.
84.

Defendant is without information sufficient to form a belief as to the tx-uth

of the allegations of paragraph 84, but specifically denies that Plaintiffs were damaged in any
manner or any amount as a proximate result of any act or failure to act of Defendant.
DEFENDANT KELLY-MOORE PAINT COMPANY, INC.'S ANSWER - 9
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85.

Defendant is without infannation sufficient to f o m ~a belief as to the truth

of the allegations of paragraph 85, but specifically denies the same as to ally product of
Defendant.

86.

Defendant is without infomation sufficient to ibm a belief as to the truth

of the allegations of paragraph 86, but specifically denies the same as to Defendant.
87.

Def'endant is without infomation sufficient to form a belief as to the tmth

ofthe allegations of paragraph 87, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
e.1

result of any act, failure to act or product of Dekndant.

r( I

s, s
/

88.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 88, but specifically denies that Plaintiffs were damaged in any
manner or any amount as a proximate result of any act, failure to act or product of Defendant.

IV. Count Three

89.

Defendant realleges its answers to paragraphs 1 through 88 above as

though the same were here set forth in full.

90.

Defendant is without information sufficient to form a belief as to the tmth

of the allegations of paragraph 90, but specifically denies the same as to any product of
Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.
91.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 91, but specifically denies the same as to any product of
Defendant.
92.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 92, but specifically denies the same as to any product of
DEFENDANT KELLY-MOORE PAINT COMPANY, INC.'S ANSWER - 10
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Defendant, and denies that Plaintiffs were damaged in any manner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.

93.

Defendant is vi~ithoutinformation sufficient to form a belief as to the truth

of the allegations of paragraph 93, but specifically denies the same as to any product of
Dekndant, atid denies that Plaintiffs were damaged in any nxinner or any amount as a proximate
result of any act, failure to act, representation or product of Defendant.

V. Count Four
94.

-

P
I

-

Defendant realleges its answers to paragraphs 1 through 93 above as

though the same were here set forth in hll.

95.

j

Defendant is without information sufficient to fomi a belief as to the truth

of the allegations of paragraph 95, but specifically denies the sarne as to Defendant, and denies
that Plaintiffs were damaged in any manner or any amount as a proximate result of any act,
failure to act or product of Defendant.
96.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 96, but specifically denies the same as to Defendant, denies that
Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
act, representation or product of Defendant, denies that the concept of joint and several liability
is applicable to this case, and denies that Plaintiffs can recover on the basis of any alleged civil
conspiracy.
97.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 97, but specifically denies the same as to Defendant and any
product of Defendant, denies that Plaintiffs were damaged in any manner or any amount as a
proximate result of any act, failure to act, or product of Defendant, and denies that Plaintiffs can
recover on the basis olariy alleged civil conspiracy.
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98.

Defendant is without infomation sufficient to form a belief as to the truth

of the allegations of paragraph 98, but specifically denies the same as to Defendant or
Defendant's products, denies that Plaintiffs were damaged in any manner or any atnount as a
proximate result of any act, failure to act, representation or product of Defendant, denies that the
concept of joint and several liability is applicable to this case, and denies that Plaintiffs can
recover on the basis of any alleged civil conspiracy.
99.

to form a belief as to the truth
Defendant is without information s~~fficient

of the allegations of paragraph 99, but specifically denies the same as to Defendant or
Defendant's products, and denies that Plaintiffs were damaged in any manner or any amount as a
6

*

proximate result of any act, failure to act, representation or product of Defendant.

r;
i"

100.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 100, but specifically denies the same as to Defendant or
Defendant's products, and denies that Plaintiffs were damaged in any manner or any amount as a
proximate result of any act, failure to act, representation or product of Defendant.
101.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 10 I , but specifically denies the same as to Defendant, denies that
Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
act, or product of Defendant, and denies that Plaintiffs can recover on the basis of any alleged
civil conspiracy.
102.

Defendant is without information sufficient to form a belief as to the tmth

of the allegations of paragraph 102.
103.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 103, but specifically denies the same as to Defendant, denies that
Plaintiffs were damaged in any manner or any amount as a proximate result of any act, failure to
DEFENDANT KELLY-MOORE PAINT COMPANY, INC.'S ANSWER - 12
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act, or representation of Defendant, and denies that Plaintiffs can recover on the basis of any
alleged civil corispiracy.
104.

Defendant is without information sufficient to form a belief as to the trutli

of the allegations of paragraph 104, but specifically denies the same as to Defendant, and denies
that Plaintiffs can recover on the basis of any alleged civil conspiracy.

%'I.Count Five
105.

Defendant realleges its answers to paragraphs 1 through 104 above as

though the same were here set forth in full.
106.
*

*

'r

rr' a

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 106.
107.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 107.
108.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 108.
109.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 109.
110.

Defendant is without information sufficient to form a belief as to tlre truth

of the allegations of paragraph 1 10.
111.

Defendant is without information sufficie~itto form a belief as to the truth

of the allegations of paragraph 111.

VII. Count Six
112.

Defendant realleges its answers to paragraphs 1 through 111 above as

though the same were here set forth in full.
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113.

Defendant is without infomatioil sufficient to form a belief as to the truth

of the allegations of paragraph I 13.
114.

Defendant is without infomation sufficient to form a belief as to the tmtb

of the allegations of paragraph 114, but specifically denies the same as to Defendant, and denies
that Plaintiffs were damaged in any manner or any amount as a proximate result of any act,
failure to act, or product of Defendant.

VIII. Count Eight (sic)
115.

Defendant realleges its answers to paragraphs 1 through 1 14 above as

though the same were here set forth in full.
1 16.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 116.
1 17.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 117.
118.

Defendant is without information sufficient to form a belief as to tlie trtlih

of the allegations of paragraph 1 18.
I 19.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 119.
120.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 120, but specifically denies the same as to Defendant.
121.

Defendant is without information sufficient to fonn a belief as to the truth

of the allegations of paragraph 121, but specifically denies the same as to Defendant and denies
Defendant acted negligently.
122.

Defendant is without information sufficient to form a belief as to the tmth

of the allegations of paragraph 122, but specifically denies that Defendant acted negligently, and
DEFENDANT KELLY-MOORE PAINT COMPANY, INC.'S ANSWER - 14

31.2.4

denies Plaintiffs were damaged in any rnanner or any amount as a proximate result of any act or
hilure to act of Defendant.

VIII. Count Nine (sic)
123.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 123, but specifically denies the same at to Defendant.
124.

Defendant is without information sufficient to form a belief as to the truth

of the allegations of paragraph 124, but specifically denies the same as to Defendant and denies
Defendant acted negligently.
125.

9

Defendant is without information sufficient to form a belief as to the truth

, 9,-

3'

of the allegations of paragraph 125, but specifically denies that Defendant acted negligently, and
denies Plaintiffs were damaged in any manner or any amount as a proximate result of any act or
failure to act of Defendant.
Defendant further denies each and every allegation of Plaintiffs' Complaint not
otlierwise addressed herein.
FIRST DEFENSE
Plaintiffs' Complaint herein fails to state a claim upon which relief can be
granted.
SECOND DEFENSE
Plaintiffs' claims herein are barred in whole or in part by the doctrine of laches,
waiver and estoppel.
THIRD DEFENSE
Plaintiffs' claims are barred because they were aware of the alleged hazards and
therefore expressly or impliedly assumed the risk of damage.
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FOURTH DEFENSE
The culpable conduct of Plaintiffs herein was at least equal to or geater than the
negligence of Defendant, if any, and was the sole, direct and proximate cause of' any damage or
injuries suffered by Plaintiffs.

FIFTH DEFENSE
Plaintiffs' claims herein are barred because the same, if any, were caused or
proximately caused by third parties or persons other than Defendant.
SIXTH DEFENSE
Plaintiffs' claims for damages herein are barred due to superseding andor
intervening causes unrelated to any conduct of or product placed in the stream of conimerce by
Defendant.
SEVENTH DEFENSE
Plaintiffs' recoveries, if any, are barred andor subject to reduction because of &he
comparative negligerice, fault, responsibility or causation attributable to Plaintiffs andlor third
parties other than Defendant.
EIGHTH DEFENSE
Plaintiffs' claims for damages herein are barred in that they were not proxiinately
caused by any act or failure to act of Defendant.
NINTH DEFENSE
Plaintiffs' claims for damages herein were the result of pre-existing conditions of
Plaintiffs not related to any conduct of or product placed in the stream of cornmerce by
Defendant.
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TENTH DEFENSE
Plaintiffsklaims are barred in whole or in part because an action for civil
conspiracy is not recognized in Idaho.
ELEVENTH DEFENSE
Plaintiffs' claims for damages, if any, were caused by Plaintiffshandor third
parties' misuse or unintended use of the product.
TWELFTH DEFENSE
Plaintiffs failed to mitigate their damages, if any, and to avoid the consequences
thereof, and therefore their claims are barred or subject to reduction andlor apportionment.
THIRTEENTH DEFENf E
Defendant is entitled to set off against Plaintiffs' alleged damages, if any, such
amounts as Plaintiffs have been compensated by any other person, corporation, insurance
company, fund or other collateral source, all as more specifically set forth in Iclaho Code 5 61606.
FOURTEENTH DEFENSE
Plaintiffs' claims are barred, in whole or in part, by applicable statutes of
limitation, including Idaho Code $9 5-2 19, 6-1404(3) and/or 28-2-725.
FIFTEENTH DEFENSE
Plaintiffs' damages, if any, are barred or limited by pertinent provisions of Idaho
law, including but not limited to Idaho Code 56-1601 and 46-1 604.
SIXTEENTH DEFENSE
To the extent Plaintiffs' claims are based on breach of warranty, they are barred
because Plaintiffs lack privity of contract with Defendant.
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SEVENTEENTH DEFENSE
To the extent Plaintiffs' claims are based on breacb of warranty, Plaintiffs do not
qualify as a third party beneficiaries of warranties express or implied pursuant to Idaho Code 5
28-2-3 18, and their claims are therefore baned.
EIGHTEENTH DEFENSE
Plaintiffs' warranty claims, if any, are barred by the failure to give reasonably
timely and proper notice of any alleged breacb of warranty to Defendant.
NINETEETH DEFENSE
Plaintiffs' warranty claims, if any, are barred in whole or in part by effective
disclaimers.
TWENTIETH DEFENSE
PIaintiffs'Complaint fails to sufficiently allege the times and places at which the
events outlined in the Complaint allegedly occurred and it is therefore subject to dismissal
pursuant to the Idaho Rules of Civil Procedure, Rule 9jf).
TWENTY-FIRST DEFENSE
Plaintiffs' Complaint fails to sufficiently allege the special damages, if any, which
Plaintiffs claim and any claim for such damages is therefore barred and/or the C w l a i n t subject
to dismissal pursuant to the Idaho Rules of Civil Procedure, Rule 9jg).
TWENTY-SECOND DEFENSE
Plaintiffs' Complaint fails to allege the specific acts which constitute Defendant's
fraud and misrepresentation with sufficient particularity, and such claims are therefore barred
and/or subject to dismissal pursuant to the Idaho Rules of Civil Procedure, Rule 9(b).
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TWENTY-THIm DEFENSE
Plaintiffs' damages, if any, were not foreseeable in whole or in part, and therefore
canllot be recovered.
TWENTY-FOURTH DEFENSE
Defendant's liability, if any, is limited to the amolmt representing its pro-rata
share of comparative responsibility among the personslentities involved.
TWENTY-FIFTH DEFENSE
Plaintiffs ai~diorother third parties altered and/or modified the involved products.
TWENTY-SIXTH DEFENSE
Actions for personal injury do not survive the death of the injured party, and any
such actions expired upon the death of the injured plaintiff.
TWENTY-SEVENTH DEFENSE
Defendant respectfully reserves the right to allege additional defenses and/or
withdraw alleged defenses based on additional discovery and investigation.
ATTORNEY'S FEES
Defendant alleges that it has been necessary to retain attorneys for its defense of
the claims herein and that it is entitled to an award of its reasonable attorney's fees in accordance
with the provisions of Iclaho Code tj 12-121 and other applicable provisions of Idaho law.
WHEREFORE, Defendant prays the judgment, order and decree of this Court be
as follows:
1.

That Plaintiffs' Complaint herein against Defendant be dismissed with

prejudice and that Plaintiffs take nothing thereby;
2.

That Defendant be awarded its reasonable attorney's fees incurred herein;

3.

That Defendant be awarded its costs of suit incurred herein; and,
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3,

That Defendant be awarded such other and further relief as the Court may

deem just and equitable.

-.-.r

Attorneys for Defendant
Kelly-Moore Paint Company, Inc.
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

I hereby cedi@ that a true and correct copy of the foregoing document was on this
date served upon the gerson(s) named below, at the ad&ess(es) set out below their name, either
by mailing, overnight delivering, hand delivering or by telecopying to them a true and correct
copy of said document in a properly addressed envelope in the United States mail, postage
prepaid; by overnight delivery, postage prepaid; by hand delivery to them; or by facsimile
transmission.
DATED this

a

u

James C. Arnold, Esq.
PETERSEN, I?
& ARNOLD, PLLG
390 N. Capital Avenue
P. O. Box 1645
Idaho Falls, ID 83403- 1645

a

C. Patterson Keahey, Esq.
C. PATTERSON KEAHEY, P.G.
One Independence Plaza, Suite 612
Birmingham, Alabama 35209

a

u
u

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
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Donald F. Carey, ISB M4392
Robert U. IVilliams, ISB #5094
QUANE SMITI-I LLP
2325 West Broadway. Suite 13
Idaho Falls, Idaho 83402-2913
Telephone: (208) 529-0000
Facsimile: (208) 529-0005
E-mail: dfcarey~qumesmith.net
Attorneys for Defendant Reliance Electric Company

IN THE DISTRICT COURT OF THE SIXTH. JUDICIAL D I S T a C T
OF TI-IE STATE OF IDAHO, IN AND FOR THE COUNTY OF BAMNOCK

"a,

i
;
:

MILDRED CASTORENA, Individually and as
Spouse and Personal Representative of the
Estate of Ted Castorena; ALENE STOOR,
Individually and as Spouse and Personal
Representative of the Estate of John D. Stoor;
STEPHANIE BRANCH, Individually and as
Personal Representative of the Estate of Robert
Branch, Jr.; ROBERT L. HRONEK;
MARLENE KISLING, Individually and as
Personal Representative of the Estate of William
D. Frasure; and NORMAN L. DAY,

I
Case No. CV-2006-2474-PI

DEFENDANT RELIANCE
ELECTRIC COR/PPANY,
MISIDENTIFIED AS mLIANCE
ELECTRIC MOTORS
ANSWER AND JURY DEMANLP
Category: I. I . a - Fee: $58.00

Plaintiffs,
vs.
GENERAL ELECTRIC, AMERIVENT,
SALES, INC., ALASKAN COOPER WORKS,
ANCHOR PACKING COMPANY, A.W.
CHESTERTON COMPANY, BABITT STEAM
SPECIALTY, CO, BECHTEL a/Ma: SEQUOIA
VENTURES, BECHTEL CONSTRUCTION
COMPANY, INC., BULLOUGH
ABATEMENT, INC., BELL & GOSSETT,
CERTAINTEED CORPORATION,
CLEAVER-BROOKS
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a Division of Aqua Ghern., Inc., COOPER
GROUSE-I-IINDS, COOPER mDUSTRZES,
CRANE CO., C R O W CORK & SEAL
COMPANY, INC., CUTLER HAMMER, INC.,
IZBONY CONSTRUCTION CO., INC.,
EMERSON ELECTRIC CO., FAImANKS
MORSE PUMP CORPORATION, FMC
GORPOR4TION (Harrier), FOSTER
WHEELER COMPANY, GARLOGK
INGORPOR4TED, COULD
INCORI'ORATED, GOULDS PUMPS
TRADING CORP, GUARD-LINE, INC.,
HENRY VOG T IMACHINE, CO., HILL
BROTHERS, HONEYWELL, ING., IMO
INDUSTRIES, INDUSTRIAL HOLDING
CORPOUTION, ITT TNDUSTMES, IT-JC.,
INGERSOLL-RAND COMPANY, JOHNSTON
PUMPS, KELLY-MOOE PAINT
COMPANY, INC., PILKINGTON NORTH
AMERICAN, INC. fllda LIBBY-OWENS
170RD,METROPOLITAN LIFE INSURANCE
COMPANY, NIBCO, INC., dlda Nortl-lerli
Indiana Brass Co., N O D S T R O M VALVE
COMPANY, OBIT INDUSTRIES, INC.,
OWENS-ILLINOIS. INC., P & H CRANES,
allda EIARNISCEIFEGOR CORPORATION,
PARAMOWT SUPPLY COMPANY. PAUL,
ROBERI'S MACHINE SUPPLY DIVISIUCU,
ADVANCED INDUSTRIAL SUPPLY, INC..
fllda POCATFLLO SUPPLY, INC., PROI<O
INDUSTRIES. INC.. IUPID AMERICAN,
RELIANCE EL ,ECTRIC R4OTORS,
ROCK WELL I\UTOMA~ION,INC., RUPERT
IRON U'ORICS, SACOMA-SIERRA,
SCHNEIDER ELECTRIC, S H E P A D NILES,
INC., SIEMENS ENERGY & AUTOMATION,
INC., STEEL WEST, INC., STERLING FLlJID
SYSTEM (Peerless Pumps), UNION CARBIDE
CORPORATION, UNION PACIFIC
RAILROAD, VIACOM INC., WARREN
PUMPS, INC., WESTINGHOUSE ELECTRIC
CORPORATION, ZURN INDUSTRIES, INC.,
and Does I through IV,
Defendants.
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Defendant, Reliance Electric Company, misidentified as Reliance Electric Motors,
by and through its attorneys ofrecord, Quane Smith LLP, answers Plaintiffs' Complaint and
alleges as follows:
1.

Answering Defendant denies each and every allegation of the Coinplaint not

hcrein expressly admitted.
2.

Answering Defendant Reliance Electric Company, misidentified as Relimce

Electric Motors hereby admits Paragraphs 49 of Plaintiff's Complaint.
1

3.

i

*

Answering Defendant is without sufficient Itnowledge as to Paragraphs

1;

Paragraphsl, 64, 65, 66, 68, 69, and 70 of Plaintiffs Complaint and therefore denies the
same.
4.

The allegations contained in paragraphs 2 through 48,50 through 63, 106

through 1 11, and 113 and 114, including subparagraphs appear to be directed at some other
entity other than this answering defendant for which no responsive averment is required by
this answering defendant. To the extent the allegations contained in said paragraph assert a
cause of action against this answering defendant it is denied.
5.

With respect to the allegations in paragraphs 67, 72 through 78 (including

subparagraphs), 80 through 88,90 through 93 and 95 through 104, ofPlaintifFs Complaint,
to the extent those paragraphs assert a cause of action against this answering defendant they
are denied, and with respect to other persons or parties, denied without knowledge.
6.

With respect to the paragraphs incorporated by reference into paragraphs 71,

79, 89, 94, 105 and 112, they are responded to as set forth above.
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7.

Plaintifps Complaint is barred under the statute of limitations. I.C. 8 5-2 19:

1.C.g 6-1303 [I.G. tj 6-14031.
8.

131aintiffhas failed to mitigate his dartieges. if'any.

9.

I2lairitiffwascomparatively ~~egligent,
and his negligence was greater than or

ctclual to the tlegligcr~ce,if any, of ansivel-ing Defe'endant. Any damages are sub$ect to
reduction pursuant to Idaho Code $ 6-80 1. et seq.
It).

Plaintifrs damages, if any, were caused by the actions or omissions ofpersons

or parties other than answering Defendant. which actions or omissions were the proximate
and primary causes of the damages, if any, suffered by Plaintiff.
11.

Plaintiff assumed the risk of the events, occurrences and damages alleged in

the Con~plaint.
13 .

Plaintiff is estopped andor lias waived his right to assert this claim against this

arlswering Delkndant.
14.

If answering Defendant has any liability to Plaintiff, which liability answering

Defendant denies, any award made to Plaintiff in this action must be reduced by the Court,
pursuant to I.C.3 6- 1606, in the event that any such award includes compensation for
damages for wliich Plaintiff has been compensated independently from collateral sources.
15.

If answering Defendant has any liability to Plaintiff, which liability Defendant

denies, any recovery by Plaintiff would be subject to the limitations on non-economic
damages established by 1°C.5 6- 1603.

3Yb
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16.

If Plaintiffactually sustained the damages alleged by him, such damages were

proximately caused by intewening acts and/or omissions constituting superseding causes of
liability precluding Plaimiff from any recovery from answering Defendant in this action.

17.

If Plaintiffactually sustained "che damages alleged by him, such damages were

proximately caused by PlaintifPs product misuse or product alteration. I.C.5 6- 1305 [I.G. $

18.

[I.C.
4d

Aiistvering defendant may enjoy statutory immunity pursuant to I.C. 3 6- 1306

5 6-1406].

J

WHEEFORE, answering Defendant prays the Court enter judgment against Plaintiff
as follows:
1.

Dismissing Plaintiffs' Complaint with Plaintiff taking nothing thereby;

2.

Awarding Defendant, Reliance Electric Company, its costs and fees, pursuant

to Idaho Code $ 12-120 and 12-121; and
3.

For such other and further relief as this Court deems just.
ANSWERING DEFENDANT DEMANDS TFQAL BY JURY

DATED this

37

day of August, 2006.
QUANE SMITH LLP

By:

Donald F. Carey, o
Attoi neys for Defen
Reliance Electr~cCompany

JY/
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this
day of August, 2006, I served a true and correct
d Demand by:
copy of the foregoing Defendant Reliance Electric CofnpanyS Answer a ~ Jury

James C. Arnold, Esq.
PETERSEN, PARKINSON
& ARNOLD, PLLG
390 N. Capital Avenue
P.O. Box 1645
Jdaho Falls, ID 83403-1645
(208) 522-5200

[
[
[
[

] U.S. Mail, postage prepaid
] Haid-Delivered
] Overnight Mail
6 a c s i m i l e @ (208) 522-8547

[
[
[
[

] U.S. Mail, postage prepaid
J Hand-Delivered
] Overnight Mail
&simile
@ (205) 871-0801

Aftort~cly,sJor
Plaint@

ft

q

z&$
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G. Patterson Kcahey, Esq.
C . Patterson Keahey, P.C.
One Independeilce Plaza, Suite 612
Birmingham. AL 35209
(205) 87 1-0707
Attor-neysjor PlninfifS

Donald F. Carey
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Gary T. Dance, ISB No. 15 13
Lee Radford, ISB No. 5719
Benjamin C. Ritchie, ISB No. 7210
MOFFATT,THOMAS,
BARRETT,
ROCK&
FIELDS,CHARTERED
412 West Center
Post Office Box 8 17
Pocatello, Idaho 83204
Telephone (208) 233-2001
Facsimile (208) 232-01 50
gtd@rnoffatt.com
klr@mo ffatt.com
bcr@moffatt .corn
22886.0000
18865.0018
Attorneys for Defendants, Warren Pumps, Inc.
and Henry Vogt Machine Go.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, individually and as
spouse and personal representative of the Estate of
Ted Castorena; ALENE STOOR, individually and
as spouse and personal representative of the Estate
of John D. Stoor; STEPHANIE BRANCH,
individually and as spouse and personal
representative of the Estate of Robert Branch, Jr.;
ROBERT L. HRONEK; MARLENE KISLINC,
individually and as spouse and personal
representative of the Estate of William D. Frasure;
and NORMAN L. DAY,
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Plaintiffs,

GENERAL ELECTRIC; AMERIVENT SALES,
INC.; ALASKAN COPPER WORKS;
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INC.; ALASKAN COPPER W O K S ;
A M E W E N T SALES, INC.; ANCHOR
PACKING COMPANY; A.W. CHESTEKfON
COMPANY; B m I T T STEAM SPECIALTY GO.;
BECHTEL aikla: SEQUOIA VENTURES;
BECI-ITEL CONSTRUCTION CONPAW, INC.;
BULLOUCI-I ABATEMENT, ING.; BELL &
GOSSETT; CERTANTEED COWORATTON;
CLEAVER-BROOKS, a divrsron of AQUA
CHEM, INC.; COOPER CROUSE-WINDS;
COOPER INDUISTMES CRANE CO.; G R O W
CORK & SEAL COMPANY, TNC.; CUTLER
E-IMMER, INC.; EBONY CONSTRUCTION
CO., INC.; EMERSON ELECTRIC CO.;
FAIRBANKS MORSE PUMP CORPORATION;
FMC CORPORATION (HAMER); FOSTER
WHEELER CONPAW; GARLOCK
INCORPORATED; GOULD INCORPORATED;
GOULDS PUMPS TRADING CORP.; GUARDLINE, INC.; HENRY VOGT MACHINE, CO.;
HILL BROTHERS; HONEYWELL, INC.; IMO
INDUSTRIES; INDUSTRIAL HOLDING
CORPORATION; ITT INDUSTRIES, INC.;
INGERSOLL-RAND COMPANY; JOHNSTON
PUMPS; KELLY-MOORE PAINT COMPANY,
INC.; PILKINGTON NORTH AMERICAN, INC.
f/Wa LIBBY-OWENS FORD;
METROPOLOITAN LIFE INSURANCE
COMPANV;NLBGO, INC dWa NORTHERM
INDIANA BRASS CO.; NORDSTROM VALVE
COMPANY; OBIT INDUSTRIES, INC.;
OWENS-ILLINOIS, INC.; P &. H CRANES aikla
HARNISCHFEGOR CORPORATION;
PARAMOUNT SUPPLY COMPANY; PAUL
ROBERTS MACHINE SUPPLY DIVISION;
ADVANCED INDUSTRIAL SUPPLY INC. f/Wa
POCATELLO SUPPLY, INC.; PROKO
INDUSTRIES, INC.; PROKO INDUSTRIES,
INC.; RAPID AMERICAN; RELIANCE
ELECTRIC MOTORS; ROCKWELL
AUTOMATION, INC.; RUPERT IRON WORISS;
SACOMA-SIERRA; SCHNEIDER ELECTRIC
SHEPARD NILES, INC.; SIEMENS ENERGY &
AUTOMATION, INC.; STEEL WEST, INC.;
STERLING FLUID SYSTEM (PEERLESS
PUMPS); UNION CARE3IDE CORPORATION;
UNION PACIFIC RAILROAD; VIACOM, INC.;
WARREN PUMPS, INC.; WESTINGHOUSE
ELECTRIC CORPORATION; ZURM

DEFENDANT HENRY VOGT MACHINE CO.'S
ANSWER TO PLAINTIFFS' COMPLAINT- 2

3~ r -

R:\ ...WNSWER-VOGT-CASTORENA.doc

WUSTRIES, EX.,
Defendants.

COMES NOW, defendant Henry Vogt Machine Co., by and through undersiped
counsel, and hereby responds to plaintiffs-~un 2,2006 Complaint. Henry Vogt Machine Co,
("Vogt") responds solely for itself, and on behalf of no other entities.
FIRST DEFENSE

I.

The Complaint fails to state a claim against Vogt upon which relief may

be granted, and should be dismissed with prejudice, pursuant to Rule 12(b)(6), Idaho Rule of
Civil Procedure.
SECOND DEFENSE

2.

Vogt denies each and every allegation in the Complaint which is not

expressly and specifically admitted in this Answer.

3.

Responding to paragraph 28 of plaintiffs Complaint, Vogt denies that it is

subject to the jurisdiction of this Court.
THIRD DEFENSE
4.

Plaintiffs' claims are barred by the applicable statute of repose, including

but not limited to Idaho Code Section 6-1403.
FOURTH DEFENSE
5.

Plaintiffs' claims are barred by the applicable statute of limitations,

including but not limited to Idaho Code Section 5-219(4).
FIFTH DEFENSE

6.

Plaintiffs' actions are barred by their failure to join necessary and

indispensable parties.

DEFENDANT HENRY VOGT MACHINE CO.'S
ANSWER TO PLAINTIFFS' COMPLAINT- 3
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SIXTH DEFENSE

7.

Plaintiffs have failed to mitigate their damages, if any, as required by law.

SEVENTH DEFENSE
8.

The damages alleged by plaintiffs were proximately caused, if at all, by

the plaintiffskr the plaitltiffs' decedents' own negligence or fault, such negligence or fault being
equal to or greater than any alleged negligence or fault of Vogt, such that plaintiffs' or plaintiffs'
decedents' negligence or fault bars or reduces any recovery to which plaintiffs might othenvise
4

dr;

be entitled. In asserting this defense, Vogt does not admit any fault, responsibility, liability, or

P
damage; to the contrary, Vogt specifically denies any and all allegations of fault, responsibility,
liability, or darnage contained in plaintiffs' Complaint.
EIGHTH DEFENSE
9.

No act or omission by Vogt caused any darnage to plaintiffs, but rather,

plaintiffs' alleged damages, if any, were caused by the acts or omissions of third parties, persons
or entities over whom Vogt had no control nor right of control, and for whom Vogt has no legal
responsibility. In asserting this defense, Vogt does not admit any fault, responsibility, liability or
damage; to the contrary, Vogt specifically denies any and all allegations of fault, responsibility,
or damage contained in plaintiffs' Complaint.
NINTH DEFENSE

10.

Plaintiffs' damages, if any, were proximately caused, in whole or in part,

by the superseding or intervening acts or omissions of persons or entities other than Vogt.
TENTH DEFENSE

11.

There was no privity of contract between plaintiffs and Vogt and,

therefore, plaintiffs' claims for purported breach of warranty are barred.

DEFENDANT HENRY VOGT MACHINE CO.'S
ANSWER TO PLAINTIFFS' COMPLAINT- 4
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ELEVENTH DEFENSE

12.

Plaintiffs' claims are baned or reduced by the learned internediary

doctrine and/or the sophisticated purchaser/user doctrine.

TWELFTH DEFENSE
13.

Vogt cannot be held liable to plaintiffs for an m o u n t @eater than that

represented by the degree of percentage of fault, if any, att~butableto Vogt that proximately
f

R

i

caused plaintiffshlleged damages. The fault or responsibility of all parties, joined or nonjoined, including plaintiffs, must be evaluated and any liability apportioned among all persons
and entities in proportion to respective fault or responsibility. In asserting this defense, Vogt
does not admit any fault, responsibility, liability or damage; to the contrary, Vogt specifically
denies any and all allegations of fault, responsibility, or damage contained in plaintiffs'
Complaint.

THIRTEENTH DEFENSE
14.

Plaintiffs are bassed from recovery due to the application of the doctrines

of estoppel, laches, unclean hands and/or waiver.

FOURTEENTH DEFENSE
15.

Plaintiffs are not the real parties in interest with respect to all or some of

the claims set forth and damages sought in the Complaint.

FIFTEENTH DEFENSE
16.

Plaintiffs' claims are barsed pursuant to applicable common law and/or

statutes based on the contributory negligence, contributory fault and/or assumption of the risk by
plaintiffs.

DEFENDANT HENRY VOGT MACHINE CO.'S
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SIXTEENTH DEFENSE
17.

This Court lacks subject matter jurisdiction over plaintiffs~laims.

Plaintiffshole remedy lies within the worker's compensation system.
SEVENTEENTHDEFENSE
18.

This Court lacks personal jurisdiction over Vogt.
EIGHTEENTH DEFENSE

19.

Plaintiffs are barred from any recovery on their breach of warranty claim

to the extent that the plaintiffs or plaintiffs-decedents,
4
r;'\

1

plaintiffs' or plaintiffs' decedents'

employers, and the original purchaser(s) of the asbestos containing products to which the
plaintiffs or plaintiffsVecedents were allegedly exposed failed to notify Vogt within a
reasonable time that the goods that Vogt allegedly sold did not comport with Vogt's alleged
warranties regarding those goods.
NINETEENTH DEFENSE

20.

To the extent that plaintiffs may have accepted compensation in partial

settlement of the claims set forth in their Complaint, Vogt is entitled to a set off, subrogation,
contribution and/or indemnification.
TWENTIETH DEFENSE
21.

The product(s) allegedly involved in this case, if any, conformed to the

state of the art at the time of sale and were designed, manufactured and tested pursuant to
generally recognized and prevailing standards, and in conformance with any statutes, regulations,
and requirements that governed the products at the time of the design, manufacture and sale.

DEFENDANT HENRY VOGT MACHINE CO.'S
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TWENTY-FIRST DEFENSE

22.

On information and belief, Vogt alleges that plaintiffs or plaintiffs'

decedents voluntarily, howingly, and weasonably entered into and engaged in the operations
and conduct alleged in the Complaint and voluntarily and knowingly assumed the alleged risks
incident to said operations, acts and conduct at the time and places alleged in the Complaint.

TWENTY-SECOND DEFENSE
23.

On infomation and belief, Vogt alleges that plaintiffs or plaintiffs'

decedents were advised, informed, and warned of any potential hazards andlor dangers, if any
<t

b<

there were, associated with the normal and foreseeable use, handling, and storage of the
products, substances, and equipment described in the Complaint, and plaintiffs and/or plaintiffs'
decedents failed to follow such warnings.

TWENTY-THIRD DEFENSE
24.

On information and belief, Vogt alleges that plaintiffs andor plaintiffs'

decedents were guilty of willful misconduct which proximately caused or contributed to the
occurrences complained of in the Complaint and the damages alleged to have been suffered
therein, and plaintiffs are therefore precluded from comparing such conduct with the alleged
negligence or fault of Vogt, if any there was.

TWENTY-FOURTH DEFENSE
25.

On information and belief, Vogt alleges that at all times mentioned in the

Complaint, plaintiffs and/or plaintiffs' decedents acknowledged, ratified, consented to, and
acquiesced in the alleged acts or omissions, if any, of Vogt, thereby barring plaintiffs from any
relief as prayed for herein.

DEFENDANT HENRY VOGT MACHINE CO.'S
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TWENTY-FIFTH DEFENSE
26.

On information and belief? Vogt alleges that after they left the custody and

control of Vogt, the products which allegedly injured plaintiffs andlor plaintiffs-decedents,

if

any, were altered, changed, or othewvise modified by parties, individuals, or entities other than
Vogt, and said modifications, changes, alternations were a proximate cause of the damages
alleged by plaintiffs, if any there were.
TWENTY-SIXTH DEFENSE
9
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27.

Prior to and at the time of the alleged injuries to plaintiffs and/or

plaintiffs' decedents, the products which allegedly caused or contributed to said injuries were
misused and abused, and were not being used in a manner in which they were intended to be
used. Such misuse and abuse caused and/or contributed to the loss, injury or damages, if any,
incurred by plaintiffs and/or plaintiffs' decedent.
TWENTY-SEVENTH DEFENSE

28.

On information and belief, Vogt alleges plaintiffs, plaintiffs' decedents

and/or plaintiffs' agents negligently or intentionally failed to preserve and permitted the
spoliation of material evidence including but not limited to the products which plaintiffs allege
give rise to the Complaint. Such conduct bars plaintiffs' action and/or gives rise to liability on
the part of plaintiffs for damages payable to Vogt.
TWENTY-EIGHTH DEFENSE

29.

Plaintiffs and/or plaintiffs' decedents were not exposed to or injured by

any product manufactured or distributed by Vogt, and even if plaintiffs' and/or plaintiffs'
decedents were injured, which Vogt expressly denies, such exposure was so minimal to be
insufficient to cause the injury, damage or loss complained of by plaintiffs and such exposure, if

DEFENDANT HENRY VOGT MACHINE CO.'S
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;my, could not have been a substantial factor in causing the injury, damage or loss complained of
by plaintiffs, b a ~ n any
g liability on the part of Vogt to plaintiffs.
TWENTY-NINTH DEFENSE
30.

Plaintiffs failed to give reasonable, timely, sufficient and adequate notice

to Vogt of the alleged liability, d m a g e or injury, if any.
THIRTIETH DEFENSE

3 1.

The loss, injury or damage, if any, incurred by plaintiff;; andior plaintiffs'

decedents was the result of superseding, intervening causes arising from negligent or willful acts
f\

91
:
k

or omissions by parties Vogt neither controlled nor had the right to control, and were not

t

proximately caused by any acts, omissions or other conduct of Vogt. In particular, plaintiffs'
and/or plaintiffs' decedents' employer or employers by reason of advice, information, warnings,
and use, handling, and storage information given to them, and by reason of their own longstanding and continuous experience with the products, substances, and equipment refened to in
the Complaint, are and were sophisticated users, handlers, and starers of any and all such
products, substances, and equipment and thereby acquired a separate and affirmative duty to
provide the products to employees in a non-negligent and non-reckless manner, and said
employers acquired an affirmative duty to warn, advise, and inform plaintiffs andlor plaintiffs'
decedents of any potential harmful effects from the mishandling, improper storage, and/or
misuse of the subject product, if any. Said employers' failure to provide and/or warn was a
superseding and intervening cause of plaintiffs' and/or plaintiffs' decedents' injuries, losses, and
damages, if any there were.

DEFENDANT HENRY VOGT MACHINE CO.'S
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THIRTY-FIRST DEFENSE

32.

To the extent that the Complaint attempts to assert Vogt's 'harket share"

liability or ""etel-prise" liability, the Complaint fails to state facts sufficient to constitute a cause
of action against Vogt as such theory of liability is not applicable to f3iction products in that such
products are not fungible. Further, plaintiffs have failed to join as defendants in this action the
producers of a substantial market share of the product or products which allegedly injured
plaintiffs and/or plaintiffs' decedents.
THIRTY-SECOND DEFENSE

33.

The state of the medical, scientific, and industrial knowledge and practices

*i
tt6t

was at all material times such that Vogt neither breached any alleged duty owed to plaintiffs
and/or plaintiffs' decedents, nor knew, or could have known, that the product(s) it allegedly
distributed presented a foreseeable risk of harm to plaintiffs in the normal and expected use of
such product(s). Vogt's products, if any, were manufactured, produced, supplied, sold and
distributed in conformity with and pursuant to statutes, g o v e m e n t regulations and industry
standards based upon the state of knowledge existing at the time of said, manufacture,
production, sale, or distribution.
THIRTY-THIRD DEFENSE

34.

The Commerce Clause of the United States Constitution (U.S. Const. Art.

I, section 8, clause 3) precludes the application of a state statute to commerce that takes place
wholly outside of a state's borders, whether or not the commerce has effects within the state; and
protects against inconsistent verdicts and legislation arising from the projection of one state
regulatory scheme into the jurisdiction of another state.

DEFENDANT HENRY VOGT MACHINE CO.'S
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THIRTY-FOURTH DEFENSE
35.

At all times and places in the Complaint, plaintiffs were not in privity of

contract with Vogt and said lack ofprivity bars plaintiffis' recovery herein upon any theory of
wananty.
THIRTY-FIFTH DEFENSE
36.

Vogt alleges that if plaintiffs' claims were already litigated and resolved in

any prior action, plaintiffs' claims herein are barred based on the primary right and res judicatu
a

doctrines which prohibit splitting a single cause of action into successive suits, and prohibit

*$I
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seeking new recovery for injuries for which the plaintiffs and/or plaintiffs' decedent were
previously compensated by alleged joint tortfeasors.
THIRTY-SIXTH DEFENSE
37.

Vogt assests that the all of the events related to the exposure and injuries

alleged by the plaintiffs took place on federal enclave premises, and as such, the Federal District
Court has jurisdiction over the matter pursuant to U.S. CONST.art. I, 5 8, cl. 1'7.
THIRTY-SEVENTH DEFENSE
38.

Plaintiffs' claims of fraud against the defendant Vogt should be dismissed

because the plaintiffs have failed to plead their allegations of fraud with the particularity required
by Idaho of Civil Procedure 9(b).
THIRTY-EIGHTH DEFENSE
39.

Vogt reserves the right to allege other affirmative defenses as they may

become known during the course of discovery, and hereby specifically reserves the right to
amend its answer to allege said affirmative defenses at such time as they become known.

DEFENDANT HENRY VOGT MACHINE CO.'S
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CAVEAT

In asseding the foregoing defenses, Vogt does not admit any fault, responsibility,
liability or damage, but to the contrary expressly denies the same. Likewise, by assefiing the
foregoing defenses, Vogt does not assume a burden of proof or persuasion not othemrise
imposed upon it as a matter of law.

WF-IEEFOm, having arnswered plairtfiffsTomplaint, Henry Vogt Machine Go.
respecthlly prays for judment against plaintiffs as li>llo.nrs:
1.

That plaintiffs take nothing by their Complaint;

2.

That the Complaint be dismissed with prejudice;

3.

That Vo@ be granted its costs of suit and attorney fees incursed in the

defense of this action; and

4.

For such other relief as the Court may deem just and proper.
DEMAND FOR JURY TRIAL

Vogt demands a trial by jury on all issues, claims, and defenses so triable.

-3''
day of August, 2006.

DATED this

BY
Gary T. Dance - Of the Firm
Attorneys for Defendants,
Warren P m p s , Inc. and
Henry Vogt Machine Co.
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CERTIFICATE OF SERVICE
? st
I WEmBY CERTIFY that on this
day of August, 2006,T caused a true and
correct copy of the foregoing DEFENDANT HENRY VOGT R.ZACHINE CO.'S ANSWER
TO PLAINTIFFS' COMPLAINT to be served by the method indicated below, and addressed
to the following:

J'

James C. Arnold
& ARNOLD,
PLLC
PETERSEN,
PARKINSON
P.O. box 1645
Idaho Falls, ID 83403-1645
Facsimile: (208) 522-8547

4%

G. Patterson Keaby
G. P A ~ E R S OUAI-IEY,
N
P.C.
One Independence Plaza, Suite 612
Birmingham, AL 35209
Facsimile: (205) 871-0801

b)

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

k)U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Gary T. Dance
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Gary T. Dance, ISB No. 1513
Lee Radford, ISB No. 57 19
Benjamin C. Ritckie, ISB No. 7210
MOFFATT,THOMAS,
B A W ~ ROCK
,
&
FIELDS,CI-LARTERED
412 West Center
Post Office Box 8 17
Pocatello, Idaho 83204
Telephone (208) 233-2001
Facsimile (208) 232-01 50
gtd@mo ffatt .corn
klr@moffatt.com
bcr@moffatt.com
19558.0002
Attorneys for FMC Corporation
(Improperly Sued as FMC Corporation (Hamer))

IN THE DISTRICT COURT OF THE SUCT1-I ;rUDICIAL DISTRICT
OF THE STATE OF IDAHO, I
N AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, individually and as
spouse and personal representative of the Estate of
Ted Castorena; ALENE STOOR, individually and
as spouse and personal representative of the Estate
of John D. Stoor; STEPHANIE BRANCH,
individually and as spouse and personal
representative of the Estate of Robert Branch, Jr.;
ROBERT L. HRONEK; MARLENE KISLING,
individually and as spouse and personal
representative of the Estate of William D. Frasure;
and NOMAN L. DAY,
Plaintiffs,

Case No. CV-2006-2474-PI

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC
CORPORATION (HIAMER)) ANSWER
TO PLAINTIFFS' COMPLAINT

I

VS.
GENERAL ELECTRIC; AMERlVENT SALES,
INC.; ALASKAN COPPER WORKS;
AMERIVENT SALES, INC.;
ANCHOR
PACKING COMPANY; A.W. CHESTERTON
COMPANY; BABITT STEAM SPECIALTY CO.;
BECHTEL aWa: SEQUOIA VENTURES;

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (NAMER))
ANSWER TO PLAINTIFFS' COMPLAINT- 1
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BECHTEL CONSTRUCTION C O M P M , INC.;
BWLOUGH ABATEMWT, NC.; BELL &
GOSSETT, C E R T m T E E D CORPORATION;
CLEAVER-BROOKS, a division of AQUA
CHEM, INC.; COOPER CROUSE-HINDS;
COOPER INDUS
SC
W CO.; CROWN
CORK & SEAL COMPANY, INC.; CUTLER
H M M E R , INC.; EBONY CONSTRUCTION
CO., NC.; EMERSON ELECTRIC CO.;
F A m m S MORSE PUMP CORPORATION,
FMC CORPORATION (HWER); FOSTER
WWEELER COMPANY; GARLOCK
INCOWORATED; GOULD INCORPORATED;
GOULDS PUMPS TRADING CORP.; GUARDLIKE, INC.; HENRY VOGT MACHINE, CO.;
HILL BROTHERS; HONEUWELL, INC.; TMO
INDUSTRIES; r n U S T R I A L HOLDING
CORPORATION; ITT D V D U S m S , INC.;
INGERSOLL-RAND COMPANY; JOHNSTON
PUMPS; KELLY-MOORE PAJNT COMPANY,
INC.; PEKINGTON NORTH AMERICAN, INC.
flkla LIBBY-OWENS FORD;
METROPOLOITAN LIFE INSURANCE
C O M P M ; N f B C O , INC a/Ma NORTHERN
INDIANA BRASS CO.; NORDSTROM VALVE
COMPANY; OBIT INDUSTRIES, INC.;
OWENS-ILLINOIS, INC.; P & H CRANES aMa
HARNISCHFEGOR CORPORATION;
PARAMOUNT SUPPLY COMPANY; PAUL
ROBERTS MACHINE SUPPLY DIVISION,
ADVANCED INDUSSUPPLY INC. f/Ma
POCATELLO SUPPLY, INC.; PROKO
INDUSTRIES, INC.; PROKO INDUSTRIES,
INC.; RAPID AMERICAN; RELIANCE
ELECTRIC MOTORS; ROCKWELL
AUTOMATION, INC.; RUPERT IRON WORKS;
SACOMA-SIERRA; SCHNEIDER ELECTRIC
SHEPARD NILES, INC.; SIEMENS ENERGY &
AUTOMATION, INC.; STEEL WEST, INC.;
STERLING FLUID SYSTEM (PEERLESS
PUMPS); UNION CARBIDE CORPORATION,
UNION PACIFIC RAILROAD; VIACOM, INC.;
WARREN PUMPS, INC.; WESTINGHOUSE
ELECTRIC CORPORATION; ZURN
INDUSTRIES, INC.,
Defendants.
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COMES NOW, defendmt FMC Corporation ("Y'MC"), improperly sued as FMC
Corporation (Hamer), by and through undersigned counsel, and hereby responds to plaintiffs'
June 2,2006 Complaint. FMC responds solely for itself, and on behalf of no other entities.
PIWT DEFENSE

1.

The Complaint fails to state a claim against FMC upon which relief may

be granted, and should be dismissed with prejudice, pursuant to Rule 12(b)(tt), Idaho Rule of

Civil Procedure.
SECOND DEFENSE

2.

FMC denies each and every allegation in the Gomplaint which is not

expressly and specifically admitted in this Answer.
3.

Responding to paragraph 22 of plaintiffs Complaint, defendant FMC

admits that it is currently authorized to do business in the State of Idaho and is subjec"c0 the
jurisdiction of the Court.

4.

Responding to paragraph 116, defendant FMC admits.

5.

Responding to paragraph 117, defendant FMC lacks sufficient information

and knowledge to form a belief as to the truth of the allegations of the paragraph and therefore,
denies the same. The plaintiffs in their complaint do not state the time period in which the
alleged events took place, i.e. when and where the plaintiffs and/or plaintiffs' decedents were
ever exposed to asbestos.

6.

Responding to paragraph 118, defendant FMC lacks sufficient information

and knowledge to form a belief as to the truth of the allegations of the paragraph and therefore,
denies the same.

DEFENDANT FMC CORPORATION'S
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7.

Responding to p m ~ ; r a p h119, defmdmt FMC lacks sufficient infomation

and knowledge to f o m a belief as to the truth of the allegations of the paragraph and therefore,
denies h e same. The plaintiffs do not state where or when they were diagnosed with their
asbestos related injjuries or where or when they were exposed to asbestos.
8.

Responding to paragraph 120, defendmt E;MC admits only those du.lies

imposed upon it under Idaho law and denies all other allegations in paragraph 120.
9.

Responding to paragraph 121, defendant FMC denies.

10.

Responding to paragaph 122, defendant FMC denies.

1 1.

FMC denies all other allegations found in the Complaint.
THIRD DEFENSE

12.

Plaintiffs' claims are bmed by the applicable statute of repose, including

but not limited to Idaho Code Section 6-1403.
FOURTH DEFENSE

13.

Plaintiffs' claims are barred by the applicable statute of limitations,

including but not limited to Idaho Code Section 5-219(4).

FIETH DEFENSE
14.

Plaintiffs' actions are barred by their failure to join necessary and

indispensable parties.
SIXTH DEFENSE

15.

Plaintiffs have failed to mitigate their damages, if any, as required by law.
SEVENTH DEFENSE

16.

The damages alleged by plaintiffs were proximately caused, if at all, by

the plaintiffs' or the plaintiffs' decedents' own negligence or fault, such negligence or fault being

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
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equal to or greater than any alleged negligence or fault of FMC, such that plaintiffskr plaintiffs'
decedents' negligence or fault: bars or reduces any recovery to which plaintiffs might othemise
be entitled. In asserting this defense, FMG does not admit any fault, responsibility, liability, or
damage; to the contrary, FMG specifically denies any and all allegations of fault, responsibility,
liability, or damage contained in plaintiffsTomplaint.
EIGHTH DEFENSE
17.
,5
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No act or omission by FMC caused any damage to plaintiffs, but rather,

plaintiffs' alleged damages, if any, were caused by the acts or omissions of third parties, persons
or entities over whom FMC had no control nor right of control, and for whom FMC has no legal
responsibility. In asserting this defense, FMC does not admit any fault, responsibility, liability or
damage; to the contrary, FMC specifically denies any and all allegations of fault, responsibility,
or damage contained in plaintiffs' Complaint.
NINTH DEFENSE
18.

Plaintiffs' damages, if any, were proximately caused, in whole or in part,

by the superseding or intervening acts or omissions of persons or entities other than FMC.
TENTH DEFENSE

19.

There was no privity of contract between plaintiffs and FMC and,

therefore, plaintiffs' claims for purported breach of warranty are barred.
ELEVENTH DEFENSE
20.

Plaintiffs' claims are barred or reduced by the learned intermediary

doctrine andlor the sophisticated purchaserhser doctrine.

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
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TVVELmH DEFENSE

21.

FMC cannot be held liable to plaintiffs for an amount @eater than that

represented by the degree of percentage of fault, if any, a"ctributab1eto FMC that proximately
caused plaintiffskllcged damages. The fault or responsibility of all parties, joined or nonjoined, including plaintiffs, must be evaluated and any liability apportioned among all persons
and entities in proportion to respective fault or responsibility. In asserting this defense, FMC

does not admit any fault, responsibility, liability or darnage; to the contrary, FMC specifically
i
$

,)

denies any and all allegations of fault, responsibility, or damage contained in plaintiffs'

9

rJ,&

Complaint.
THIRTEENTH DEFENSE

22.

Plaintiffs are barred from recovery due to the application of the doctrines

of estoppel, laches, unclean hands and/or waiver.
FOURTEENTH DEFENSE

23.

Plaintiffs are not the real parties in interest with respect to all or some of

the claims set forth and damages sought in the Complaint.
FIFTEENTH DEFENSE

24.

Plaintiffs' claims are bmed pursuant to applicable common law and/or

statutes based on the contributory negligence, contributory fault and/or assumption of the risk by
plaintiffs.
SIXTEENTH DEFENSE

25.

This Court lacks subject matter jurisdiction over plaintiffs' claims.

Plaintiffs' sole remedy lies within the worker's compensation system.

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
ANSWER TO PLAINTIFFS' COMPLAINT- 6 3 4
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SEVENTEENTH DEFENSE

26.

Plaintiffs' claims are barred because all of the events related to the

exposure and injuries alleged by the plaintiffs took place on federal enclave premises, and as
such, the Federal District Court has jurisdiction over the matter pursuaflt to U.S. Const. art. I, 8,
cl. 17.
EIGHTEENTH DEFENSE

-

+-#

i"p
c"

27.

Plaintiffs are barred fiom any recovery on their breach of wananty claim

to the extent that the plaintiffs or plaintiffs' decedents, plaintiffs' or plaintiffs' deceden.t.sY
employers, and the original purchaser(s) of the asbestos containing products to which the
plaintiffs or plaintiffs' decedents were allegedly exposed failed to notify FMC within a
reasonable time that the goods that FMC allegedly sold did not comport with FMC's alleged
warranties regarding those goods.
NINETEENTH DEFENSE

28.

To the extent that plaintiffs may have accepted compensation in partial

settlement of the claims set forth in their Complaint, FMC is entitled to a set off, subrogation,
contribution andlor indemnification.
TWENTIETH DEFENSE

29.

The product(s) allegedly involved in this case, if any, conformed to the

state of the art at the time of sale and were designed, manufactured and tested pursuant to
generally recognized and prevailing standards, and in conformance with any statutes, regulations,
and requirements that governed the products at the time of the design, manufacture and sale.

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION WARIER))
ANSWER TO PLAINTIFFS' COMPLAINT- 7 4L d-

w:\...\Revised PLD-~nswer-castorena.doc

TWENTY-FIBST DEFENSE

30.

On information and belief, FMC alleges that plaintiffs or pl;fintiffsY

decedents voluntarily, knowingly, and umeasonably entered into and engaged in the operations
and conduct alleged in the Complaint and voluntarily and knowingly assumed the alleged risks
incident to said operations, acts and conduct at the time and places alleged in the Complaint.
TWENTY-SECOND DEFENSE
3 1.

On information and belief, FMC alleges that plaintiffs or plaintiffs'

decedents were advised, informed, and warned of any potential hazards and/or dangers, if any
there were, associated with the normal and foreseeable use, handling, and storage of the
products, substances, and equipment described in the Complaint, and plaintiffs and/or plaintiffs'
decedents failed to follow such warnings.
TWENTY-THIRD DEFENSE

32.

On information and belief, FMC alleges that plaintiffs and/or plaintiffs'

decedents were guilty of willful misconduct which proximately caused or contributed to the
occurrences complained of in the Complaint and the damages alleged to have been suffered
therein, and plaintiffs are therefore precluded Erom comparing such conduct with the alleged
negligence or fault of FMC, if any there was.
TWENTY-FOURTH DEFENSE

33.

On information and belief, FMC alleges that at all times mentioned in the

Complaint, plaintiffs and/or plaintiffs' decedents acknowledged, ratified, consented to, and
acquiesced in the alleged acts or omissions, if any, of FMC, thereby barring plaintiffs from any
relief as prayed for herein.

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
ANSWER TO PLAINTIFFS' COMPLAINT- 8 3&
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any, could not have been a substantial factor in causing the injury, damage or loss complained of
by plainf ffs, barring any liability on the part of FMC to plaintiffs.
TWENTY-NINTH DErnNSE

38.

Plaintiffs failed to give reasonable, timely, sufficient and adequate notice

to FMC of the alleged liability, damage or injury, if any.
THIRTIETH DEFENSE

39.
*I
\J

br'

~

The loss, injury or damage, if any, incurred by plaintiffs andor plaintiffs"

decedents was the result of superseding, intervening causes arising from negligent or willful acts
or omissions by parties FMC neither controlled nor had the right to control, and were not
proximately caused by any acts, omissions or other conduct of FMC. In particular, plaintiffs'
and/or plaintiffs' decedents' employer or employers by reason of advice, information, ?varnings,
and use, handling, and storage information given to them, and by reason of their own longstanding and continuous experience with the products, substances, and equipment referred to in
the Complaint, are and were sophisticated users, handlers, and storers of any and all such
products, substances, and equipment and thereby acquired a separate and affirmative duty to
provide the products to employees in a non-negligent and non-reckless manner, and said
employers acquired an affirmative duty to warn, advise, and inform plaintiffs and/or plaintiffs'
decedents of any potential harmful effects from the mishandling, improper storage, and/or
misuse of the subject product, if any. Said employers' failure to provide and/or warn was a
superseding and intervening cause of plaintiffs' and/or plaintiffs' decedents' injuries, losses, and
damages, if any there were.

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
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THIRTY-FIRST DEFENSE
40.

To the extent that the Complaint attempts to assert FMC's "market share'"

liability or "enterprise" liability, the Complaint fails to state facts sufficient to constitute a cause
of action against FMC as such theory of liability is not applicable to products that are not
fmgible. Further, plaintiffs have failed to join as defendmts in this action the producers of a
substantial market share of the product or products which allegedly injured plaintiffs and/or

$

',z

plaintiffs' decedents.

Q

THIRTY-SECOND DEFENSE
41.

The state of the medical, scientific, and industrial knowledge and practices

was at all material times such that FMC neither breached any alleged duty owed to plaintiffs
and/or plaintiffs' decedents, nor knew, or could have known, that the product(s) it allegedly
distributed presented a foreseeable risk of harm to plaintiffs in the normal and expected use of
such productls). FMC's products, if any, were manufactured, produced, supplied, sold and
distributed in conformity with and pursuant to statutes, government regulations and industry
standards based upon the state of knowledge existing at the time of said, manufacture,
production, sale, or distribution.
THIRTY-THIRD DEFENSE

42.

The Commerce Clause of the United States Constitution W.S. Const. Art.

I, section 8, clause 3) precludes the application of a state statute to commerce that takes place

wholly outside of a state's borders, whether or not the commerce has effects within the state; and
protects against inconsistent verdicts and legislation arising Erom the projection of one state
regulatory scheme into the jurisdiction of another state.

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
ANSWER TO PLAINTIFFS' COMPLAINT- 11 Jb &

THIRTY-FOVRTH DEFENSE
43.

At times and places referred to in the Complaint, plai~ltiffswere iaot in

privity of contract with FMC and said lack of privity bars plaintiffs?ecovery herein upon any
theory of warranty.
THIRTY-FIFTH DEFENSE
44.

FNC alleges that if plaintiffs' claims were already litigated and resolved

in any prior action, plaintiffskclims herein are barred based on the primary right and res
judicata doctrines which prohibit spli#ing a single cause of action into successive suits, and

prohibit seeking new recovery for injuries for which the plaintiffs and/or plaintiffs' decedent
were previously compensated by alleged joint tortfeasors.
THIRTY-SIXTH DEFENSE
45.

Plaintiffs' fi-aud claims against defendant FMC should be dismissed

because Plaintiffs have failed to plead their allegations of fraud with the particularity required by
Idaho Rule of Civil Procedure 9(b).
THIRTY-SEVENTH DEFENSE
46.

FMC reserves the right to allege other affirrnative defenses as they may

become known during the course of discovery, and hereby specifically reserves the right to
amend its answer to allege said affirmative defenses at such time as they become known.
CAVEAT

In asserting the foregoing defenses, FMC does not admit any fault, responsibility,
liability or damage, but to the contrary expressly denies the same. Likewise, by asserting the
foregoing defenses, FMC does not assume a burden of proof or persuasion not otherwise
imposed upon it as a matter of law.

DEFENDANT FMC CORPORATION'S
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WHEREFORE, having answered plaintiffs' Complaint, FMC Corporation,
improperly sued as FMC Corporation (Hamer), respectfully prays for judgment against plaintiffs
as follows:
1.

That plaintiffs taking nothing by their Complaint;

2.

That the Complaint be dismissed with prejudice;

3.

That FMC be granted its costs of suit and attorney fees incurred in the

defense of this action; and
4.

For such other relief as the Court may deem just and proper.
DEMAND FOR JURY TRIAL

FMC demands a trial by jury on all issues, claims, and defenses so triable.

DATED this

day of August, 2006.

Lee ~ a d f & d- Of the Firm
Attorneys for FMC Corporation
(Improperly Sued as FMC Corporation
(Hamer))

DEFENDANT FMC CORPORATION'S
(IMPROPERLY SUED AS FMC CORPORATION (HAMER))
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CERTIFICATE OF SERVICE

Y!-

I HEREBY CERTIFY that on this
day of August, 2006, I caused a true and
correct copy of the foregoing DEFENDANT FMC ORPORATION'S (IMPROPERLY
SUED AS FMC CORPORATION (HAMER)) ANSWER TO PLAINTIFFS'
COMPLAINT to be served by the method indicated below, and addressed to the following:

4

n;C-

James C. Arnold
PETERSEN,
PARKINSON
& ARNOLD,
PLLC
P.O. Box 1645
Idaho Falls, ID 83403- 1645
Facsimile: (208) 522-8547

&.S.
Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

G. Patterson Keahy
G. PATTERSON
KEAHEY,P.C.
One Independence Plaza, Suite 612
Birmingham, AL 35209
Facsimile: (205) 87 1-0801

&.St Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Gary T. Dance, ISB No. 15 13
Lee Radfbrd, ISB No. 57 19
Benjamin C. Ritchie, ISB No. 7210
M O F F A THOMAS,
~,
BARETT, ROCK&
FIELDS,CHARTERED
412 West Center
Post Office Box 8 17
Pocatello, Idaho 83204
Telephone (208) 233-2001
Facsimile (208) 232-01 50
gtd@rnoffatt.com
klr@moffatt .corn
bcr@mo ffatt .corn
22886.0000
18865.0018
Attorneys for Defendants, Warren Pumps, Inc.
and Henry Vogt Machine Co.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY O F BAMP;IOCK
MILDRED CASTORENA, individually and as
spouse and personal representative of the Estate of
Ted Castorena; ALENE STOOR, individually and
as spouse and personal representative of the Estate
of John D. Stoor; STEPHANIE BRANCH,
individually and as spouse and personal
representative of the Estate of Robert Branch, Jr.;
ROBERT L. HRONEK; MARLENE! KISLING,
individually and as spouse and personal
representative of the Estate of William D. Frasure;
and NORMAN L. DAY,

Case No. CV-2006-2474-PI
DEFENDANT W
N PUBfBS,
INC.'S ANSWER TO PLAINTIFFS'
COMPLAINT

Plaintiffs,
vs.
GENERAL ELECTRIC; AMERIVENT SALES,
INC.; ALASKAN COPPER WORKS;

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 1

,774
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AMENVENT SALES, INC.; ANCHOR
PACKING COMPANY; A.W. CHESTERTON
COMPAW; BABITT STEAM SPEGMLTV CO.;
BECI-ITEL a/Wa: SEQUOLA V E N W M S ;
BEGHTEL CONSTRUCTION COMPAW, INC.;
BULLOUGH BATEMENT, INC.; BELL &
GOSSETT; GERTAPMTEED COWORATION;
CLEAVER-BROOKS, a divlsion of AQUA
CHEM, INC.; COOPER CROUSE-HWS;
COOPER INDUSTmS CRANE CO.; C R O W
CORK & SEAL COMPAW, LNG.; CUTLER
HAMMER, INC.; E B O W CONSTRUCTION
CO., INC.; EMERSON ELECTRIC GO.;
F A m A N K S MORSE PUMP CORPORATION;
FMC CORPORATION (HAMER); FOSTER
WHEELER COMPAW; GARLOCK
I[NCORPOMTED; GOULD INCORPORATED;
GOULDS PUMPS TRADING COW.; GUARDLINE, INC.; HENRY VOGT MACHINE, CO.;
HILL BROTHERS; HONEWELL, INC.; M O
m U S T R I E S ; WUSTRIAL HOLDING
CORPORATION; ITT INDUSTRIES, INC.;
IPJGERSOLL-RAND COMPANY; JOHNSTON
PUMPS; KELLY-MOORE PAINT COMPANY,
INC.; PILKINGTON NORTH AMERICAN, INC.
fMa LIBBY-OWENS FORD;
METROPOLOITAN LIFE INSURANCE
COMPANY;NIBCO, INC a/Wa NORTHERN
INDIANA BRASS CO.; NORDSTROM VALVE
COMPANY; OBIT INDUSTRIES, INC.;
OWENS-ILLINOIS, INC.; P & H CRANES aikia
HARNISCHFEGOR CORPORATION;
P A R A M O W SUPPLY COMPANY; PAUL
ROBERTS MACHINE SUPPLY DIVISION;
ADVANCED INDUSTRIAL SUPPLY INC. fikia
POCATELLO SUPPLY, INC.; PROKO
INDUSTRIES, INC.; PROKO INDUSTRIES,
INC.; RAPLD AMERICAN; RELLANCE
ELECTRIC MOTORS; ROCKWELL
AUTOMATION, INC.; RUPERT IRON WORKS;
SACOMA-SIERRA; SCHNELDER ELECTRIC
SHEPARD NILES, INC.; SIEMENS ENERGY &
AUTOMATION, INC.; STEEL WEST, INC.;
STERLING FLUID SYSTEM (PEERLESS
PUMPS); UNION CARBIDE CORPORATION;
UNION PACIFIC RAILROAD; VIACOM, INC.;
WARREN PUMPS, INC.; WESTINGHOUSE
ELECTRIC CORPORATION; ZURN
INDUSTRIES, INC.,

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 2
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Defendants.
COMES NOW, defendant Warren Pumps, Inc.., by and through undersigned
counsel, and hereby responds to plaintiffs' June 2, 2006 Complaint. Warren Pumps, Inc.
("Warren Pumps") responds solely for itself, and on behalf of no other entities.
FIRST DEFENSE

1.

The Complaint fails to state a claim against Warren Pumps upon which

relief may be granted, and should be dismissed with prejudice, pursuant to Rule 12(b)(6), Idaho
Rule of Civil Procedure.
SECOND DEFENSE

2.

Warren Pumps denies each and every allegation in the Complaint which is

not expressly and specifically admitted in this Answer.
3.

Responding to paragraph 28 of plaintiffs Complaint, Warren Pumps

denies that it is subject to the jurisdiction of this Court.
THIRD DEFENSE

4.

Plaintiffs' claims are barred by the applicable statute of repose, including

but not limited to Idaho Code Section 6-1403.
FOURTH DEFENSE

5.

Plaintiffs' claims are barred by the applicable statute of limitations,

including but not limited to Idaho Code Section 5-219(4).
FIFTH DEFENSE

6.

Plaintiffs' actions are barred by their failure to join necessary and

indispensable parties.

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 3
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SIXTH DEFENSE

7.

Plaintiffs have failed to mitigate their damages, if any, as required by law.
SEVENTH DEFENSE

8.

The damages alleged by plaintiffs were proximately caused, if at all, by

the plaintiffs' or the plaintiffs' decedents' own negligence or fault, such negligerzce or fault being
equal to or greater than any alleged negligence or fault of Wanen Pumps, such that plaintiffs' or
plaintiffs' decedents' negligence or fault bars or reduces any recovery to which plaintiffs might
otherwise be entitled. In asserting this defense, Warren Pumps does not admit any fault,
.r

b

t

r

b

responsibility, liability, or damage; to the contrary, Warren Pumps specifically denies any and ail
allegations of fault, responsibility, liability, or damage contained in plaintiffs' Complaint.
EIGHTH DEFENSE
9.

No act or omission by Warren Pumps caused any damage to plaintiffs, but

rather, plaintiffs' alleged damages, if any, were caused by the acts or omissions of third parties,
persons or entities over whom Warren Pumps had no control nor right of control, and for tvhon~
Warren Pumps has no legal responsibility. In asserting this defense, Warren Pumps does not
admit any fault, responsibility, liability or damage; to the contrary, Warren Pumps specifically
denies any and all allegations of fault, responsibility, or damage contained in plaintifls'
Complaint.
NINTH DEFENSE
10.

Plaintiffs' damages, if any, were proximately caused, in whole or in part,

by the superseding or intervening acts or omissions of persons or entities other than Warren
Pumps.

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 4
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TENTH DEFENSE
11.

There was no privity of contract between plaintiffs and Warren Pumps

and, therefore, plaintiffs' claims for purported breach of warranty are barred.
ELEVENTH DEFENSE

12.

Plaintiffs' clainls are barred or reduced by the learned intemediay

doctrine and/or the sophisticated purchaser/user doctrine.
TWELFTH DEFENSE
13.
.
a,

Warren Pumps cannot be held liable to plaintiffs for an m o u n t greater

-#

than that represented by the degree of percentage of fault, if any, attributable to Wanen Pumps
that proximately caused plaintiffs' alleged damages. The fault or responsibility of all parties,
joined or non-joined, including plaintiffs, must be evaluated and any liability apportioned arnoizg
all persons and entities in proportion to respective fault or responsibility. In asseding this
defense, Warren Pumps does not admit any fault, responsibility, liability or damage; to the
contrary, Warren Pumps specifically denies any and all allegations of fault, responsibility, or
damage contained in plaintiffs' Complaint.
THIRTEENTH DEFENSE

14.

Plaintiffs are barred from recovery due to the application of t l ~ edoctrines

of estoppel, laches, unclean hands andlor waiver.
FOURTEENTH DEFENSE
15.

Plaintiffs are not the real parties in interest with respect to all or some of

the claims set forth and damages sought in the Complaint.

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 5
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FIFTEENTH DEFENSE

16.

Plaintiffs' claims are barred pursum to applicable common law and/or

statutes based on the contributory negligence, contributoqr fault andlor assumption of the risk by
plaintiffs.
SIXTEENTH DEFENSE

17.

This Court lacks subject matter judsdiction over plaintiffsklaims.

Plaintiffs'sole remedy lies within the worker's compensation system.
SEVENTEENTH DEFENSE
18.

This Court lacks personal jurisdiction over Warren Pumps.
EIGHTEENTH DEFENSE

19.

Plaintiffs are barred from any recovery on their breach of warranty claim

to the extent that the plaintiffs or plaintiffs' decedents, plaintiffs' or plaintiffs' decedents'
employers, and the original purchaser(s) of the asbestos containing products to which the
plaintiffs or plaintiffs' decedents were allegedly exposed failed to notify Warren Pumps within a
reasonable time that the goods that Warren Pumps allegedly sold did not comport with Warren
Pumps' alleged warranties regarding those goods.
NINETEENTH DEFENSE
20.

To the extent that plaintiffs may have accepted compensation in partial

settlement of the claims set forth in their Complaint, Warren Pumps is entitled to a set off,
subrogation, contribution andlor indemnification.
TWENTIETH DEFENSE
21.

The product(s) allegedly involved in this case, if any, conformed to the.

state of the art at the time of sale and were designed, manufactured and tested pursuant to

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 6
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generally recomized and prevailing standards, and in confommce with any statutes, regulations,
and requirements that governed the products at the time ofthe d e s i p , manufacture and sale.
TWENTY-FIRST DEFENSE
22.

On infomation and belief, Wanen Pumps alleges that plaintiffs or

plaintiffs' decedents voluntarily, knowingly, and unreasonably entered into and engaged in the
operations and conduct alleged in the Complaint and voluntarily and knowi~lglyassunied the
alleged risks incident to said operations, acts and conduct at the time and places alleged in the
"4

Complaint.

rh
I

TWENTY-SECOND DEFENSE

23.

On information and belief, Warren Pumps alleges that plaintiffs or

plaintiffs' decedents were advised, informed, and warned of any potential hazards and/or
dangers, if any there were, associated with the normal and foreseeable use, handling, and storage
of the products, substances, and equipment described in the Complaint, and plaintiffs and/or
plaintiffs' decedents failed to follow such warnings.
TWENTY-THIRD DEFENSE
24.

On information and belief, Warren Pumps alleges that plaintiffs and/or

plaintiffs' decedents were guilty of willful misconduct which proximately caused or contributed
to the occurrences complained of in the Complaint and the damages alleged to have been
suffered therein, and plaintiffs are therefore precluded from comparing such conduct with the
alleged negligence or fault of Warren Pumps, if any there was.
TWENTY-FOURTH DEFENSE
25.

On information and belief, Warren Pumps alleges that at all times

mentioned in the Complaint, plaintiffs andlor plaintiffs' decedents acknowledged, ratified,

DEFENDANT WARREN PUMPS, INC.'S
ANSWER TO PLAINTIFFS' COMPLAINT - 7

2?&

consented to, and acquiesced in the alleged acts or omissions, if any, of Warren Pumps, thereby
barring plaintiffs &om any relief as prayed for herein.
TWENTY-FIFTH DEFENSE

26.

On information and belief, Warren P u p s alleges that after they left the

custody and control of Warren Pumps, the products which allegedly injured plaintiffs and/or
plaintiffs' decedents, if any, were altered, ehmged, or otherwise modified by parties, individuals,
or entities other than Warren Pumps, and said modifications, changes, altemations were a
fi

fi

pp?

proximate cause of the damages alleged by plaintiffs, if any there were.

i

TWENTY-SIXTH DEFENSE

27.

Prior to and at the time of the alleged injuries to plaintiffs andlor

plaintiffs' decedents, the products which allegedly caused or contributed to said injuries were
misused and abused, and were not being used in a manner in which they were intended to be
used. Such misuse and abuse caused and/or contributed to the loss, injury or damages, if any,
incurred by plaintiffs andlor plaintiffs' decedent.
TWENTY-SEVENTH DEFENSE

28.

On information and belief, Warren Pumps alleges plaintiffs, plaintiffs'

decedents andfor plaintiffs' agents negligently or intentionally failed to preserve and permitted
the spoliation of material evidence including but not limited to the products which plaintiffs
allege give rise to the Complaint. Such conduct bars plaintiffs' action and/or gives rise to
liability on, the part of plaintiffs for damages payable to Warren Pumps.
TWENTY-EIGHTH DEFENSE

29.

Plaintiffs and/or plaintiffs' decedents were not exposed to or injured by

any product manufactured or distributed by Warren Pumps, and even if plaintiffs' and/or

DEFENDANT WARREN PUMPS, INC.'S
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plaintiffs' decedents were injured, which Warren Pumps expressly denies, such exposure was so
nlinimal to be insufficient to cause the injury, damage or loss complained of by plaintiffs and
such exposure, if any, could not have been a substantial factor in causing the injury, d m a g e or
loss complained of by plaintiffs, barring any liability on the part of Warren Pumps to plaintiffs.
TWENTY-NINTH DEFENSE

30.
c

s -

Plaintiffs failed to give reasonable, timely, sufficient and adequate notice

to Warren Pumps of the alleged liability, damage or injury, if any.

P

THIRTIETH DEFENSE

3 1.

The loss, injury or damage, if any, incurred by plaintiffs and/or plaintiffs'

decedents was the result of superseding, intervening causes arising from negligent or willful acts
or omissions by parties Warren Pumps neither controlled nor had the right to control, and were
not proximately caused by any acts, omissions or other conduct of Warren Pumps. In particular,
plaintiffs'andlor plaintiffs' decedents' employer or employers by reason of advice, information,
warnings, and use, handling, and storage information given to them, and by reason of their own
long-standing and continuous experience with the products, substances, and equipment referred
to in the Complaint, are and were sophisticated users, handlers, and storers of any and all such
products, substances, and equipment and thereby acquired a separate and affirmative duty to
provide the products to employees in a non-negligent and non-reckless manner, and said
employers acquired an affirmative duty to warn, advise, and inform plaintiffs and/or plaintiffs'
decedents of any potential harmful effects from the mishandling, improper storage, andlor
misuse of the subject product, if any. Said employers' failure to provide and/or warn was a
superseding and intervening cause of plaintiffs' and/or plaintiffs' decedents' injuries, losses, and
damages, if any there were.

DEFENDANT WARREN PUMPS, INC.'S
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THIRTY-FIRST DEFENSE
32.

To the extent that the Coniplaint attempts to assert W m e n P m p s '

""market share'yiability or "enterprise" liability, the Coniplaint fails to state facts sufficient to
constitute a cause of action against Warren Pumps as such theory of liability is not applicable to
friction products in that such products are not fungible. Further, plaintiffs have failed to join as
defendants in this action the producers of a substantial market share of the product or products
,"

which allegedly injured plaintiffs and/or plaintiffs' decedents.

'Ir

TWIRTY-SECOND DEFENSE

f

33.

The state of the medical, scientific, and industrial howledge and practices

was at all material times such that Warren Pumps neither breached any alleged duty owed to
plaintiffs and/or plaintiffs' decedents, nor h e w , or could have known, that the product(s) it
allegedly distributed presented a foreseeable risk of harm to plaintiffs in the normal and expected
use of such product(s). Warren Pumps' products, if any, were manufactured, produced, supplied,
sold and distributed in conformity with and pursuant to statutes, g o v e m e n t regulations and
industry standards based upon the state of knowledge existing at the time of said, manufacture,
production, sale, or distribution.
THIRTY-THIRD DEFENSE
34.

The Commerce Clause of the United States Constitution (U.S. Const. Art.

I, section 8, clause 3) precludes the application of a state statute to commerce that takes place
wholly outside of a state's borders, whether or not the commerce has effects within the state; aid
protects against inconsistent verdicts and legislation arising from the projection of one state
regulatory scheme into the jurisdiction of another state.

DEFENDANT WARREN PUMPS, INC.'S
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THIRTY-FOURTH DEFENSE

35.

At all times and places in the Complaint, plaintiffs were not in privity of

contract with Warren Pumps and said lack of privity bars plaintiffs' recovery herein upon any
theory of wmanty.
THIRTY-FImH DEFENSE
36.

Warren Pumps alleges that if plaintiffs' claims were already litigated and

resolved in any prior action, plaintiffs' claims herein are barred based on the primary right and
^"

",

res judicclta doctrines which prohibit splitting a single cause of action into successive suits, and

prohibit seeking new recovery for injuries for which the plaintiffs and/or plaintiffs' decedent
were previously compensated by alleged joint tortfeasors.
THIRTY-SIXTH DEFENSE
37.

Warren Pumps asserts that the all of the events related to the exposure and

injuries alleged by the plaintiffs took place on federal enclave premises, and as such, the Federal
District Court has jurisdiction over the matter pursuant to U.S. CONST.art. I, 5 8, cl. 17.
THIRTY-SEVENTH DEFENSE

38.

Plaintiffs' claims of fraud against the defendant Warren Pumps should be

dismissed because the plaintiffs have failed to plead their allegations of fraud with the
particularity required by Idaho of Civil Procedure 9(b).
THIRTY-EIGHTH DEFENSE
39.

Vogt reserves the right to allege other affirmative defenses as they may

become known during the course of discovery, and hereby specifically reserves the right to
amend its answer to allege said affirmative defenses at such time as they become known.

DEFENDANT WARREN PUMPS, INC.'S
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CAVEAT
In asserling the foregoing defenses, Warren Pumps does not admit any fault,
responsibility, liability or damage, but to the contrary expressly denies the same. Likewise, by
asseaing the foregoing defenses, Warren Pumps does not assume a burden of proof or persuasion
not otherwise imposed upon it as a matter of law.

W E E F O E , having answered plaintiffs' Complaint, W m c n Pumps, k c .
respectfully prays for judgment against plaintiffs as follows:
1.

That plaintiffs taking nothing by their Complaint;

2.

That the Complaint be dismissed with prejudice;

3.

That Warren Pumps be granted its costs of suit and attorney fees incurred

in the defense of this action; and
4.

For such other relief as the Court may deem just and proper.
DEMAND FOR JURY TRIAL

Warren Pumps demands a trial by jury on all issues, claims, and defenses so
triable.

DATED this

n1%'
J

day of August, 2006.

Attorneys for Defendants,
Warren Pumps, Inc. and
Henry Vogt Machine Co..
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day of August, 2006,I caused a true anci
I HEWBY CERTIFY that on this J
N PUMPS, INC.'S ANSWER T 0
correct copy of the foregoing DEFENDANT WA
PLAINTIFFS' COMPLAINT to be served by the method indicated below, and addressed to
the following:

r

.,

s

i
,

r

Jarnes C. Arnold
PETERSEN,
PARKINSON
& AWOLD,PLLC
P.O. box 1645
Idaho Falls, ID 83403-1645
Facsimile: (208) 522-8547

\)

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

G. Patterson Keahy
G. PATTERSON
QAHEY,
P.C.
One Independence Plaza, Suite 612
Birmingham, AL 35209
Facsimile: (205) 871-0801

\)

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Donald F. Carey, ISB -fit4392
Robert D. Williams, ISB #5094
QUANE SMITI3 LLP
2325 West Brodciway, Suite B
Idaho Falls, Idai~cs83402-291 3
I'elepl-tone* (2.08) 529-0000
Faesirniie: (208) 529-0005
E-mail: dfcar-el~~quanesmith.net
Attorneys for Ilcfendant
Rockwell i?iutornation, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF TI-IE STATE OF IDAHO, IN AND FOR THE COUNTY OF BAmOGIC

MILDRED CASTORENA, Individually and as
Spouse and Personal Representative of the
Estate of Ted Castorena; ALENE STOOR,
Individually anct as Spouse and Personal
Representative of the Estate of John D. Stoor;
STEPHANIE BRANCH, Individually and as
Personal Representative of the Estate of Robert
Branch, Jr.; ROBERT L. HRONEK;
MARLENE KISLING, Individually and as
Personal Representative of the Estate of William
D. Frasure; and NORMAN L. DAY,

Case No. CV-2006-2474-PI

DEFENDANT ROCKWELL
AUTOMTION, INC. ' S
ANSWER AND JURY DERIIAND
Category: I. 1.a -Fee: $58.00

Plaintiffs,
VS.
GENERAL ELECTRIC, AMERIVENT,
SALES, INC., ALASKAN COOPER WORKS,
ANCHOR PACKING COMPANY, A.W.
CHESTERTON COMPANY, BABITT STEAM
SPECIALTY, CO, BECHTEL dMa: SEQUOIA
VENTUEES. BECHTEL CONSTRUCTION
COMPANY, INC., BULLOUGH
ABATEMENT, INC., BELL & GOSSETT,
CERTAINTEED COWORATION,
CLEAVER-BROOKS
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a Divisiorz of Aqua Chern., Inc., COOPER
GROUSE-HINDS, COOPER INDUSTRIES,
CRANE GO., CROWN CORK & SEAL
COMPANY, INC., CUTLER HAMMER, INC.,
EBONY CONSTRUCTION CO., INC.,
EMERSON ELECTRIC CO., FAImANKS
MORSE PUMP C O W O M T I O N , FMC
CORPORATION (Ha~ner),FOSTER
WI3EELER COMPANY, GARLOCK
INCOWORATED, GOULD
XNCORPOUTED, GOUI,DS PUMPS
TRADING CORP, GLJARD-LINE, INC.,
I-IENRY V O W MACHINE, CO., HILL
BROTI-IERS, H O N E Y m L L , ING., IMO
INDUSTRIES. INDUSTRIAL HOLDING
COWORATION, ITT INDUSTRIES, INC.,
INGERSOLL-RAND COMPANY, JOHNSTON
PUMPS. KELLY -MOORE PAINT
COMPANY, INC., PILKINGTON NORTH
AMERICAN, TNC. fllu'a LIBBY-OWENS
FORD, METROPOLITAN LIFE INSURANCE
COMPANY, NIBCO, INC., dMa Northern
Indiana Brass Co., MORDSTROM VALVE
COMPANY. OBIT INDUSTRIES, INC.,
OWENS-ILLINOIS, INC., P & H CRANES,
ailla HARNISCHFEGOR CORPORATION,
PARAMOUNT SUPPLY COMPANY, PAUL
ROBERTS MACHINE SUPPLY DIVISION,
ADVANCED INDUSTRIAL SUPPLY, INC.,
fllda POCATELLO SUPPLY, INC., PROKO
INDUSTRIES, INC., RAPID AMERICAN,
RELIANCE EIECT'RIC MOTORS.
ROCKWELL AUTOMATION, INC., RUPERT
IRON WORKS, S A C O M A - S I E W ,
SCHNEIDER ELECTRIC. SHEPARD NILES,
INC., SIEMENS ENERGY & AUTOMA'I ION,
INC., STEEI \VEST. INC STERLING FI,L ID
SYSTEM (Peerless P~linps),UNION CAIii31i>E
COWOIUTlON, UNION PACIFIC
RAILROAD, VIACOM INC., WARREN
PUMPS, INC,, WESTINGHOUSE ELECTRIC
CORPORATION, ZURV INDUSTRIES, INC.,
and Does I through IV,

.

Defendants.
2 - Defendant Rocl<well Automation, Inc.'s Answer and Jury De1na11d
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Defendant, Rocktvell Automation, Inc., by and through its attorneys of record,
Quane Sinith I.LP, answers Plaintiffs' Complaint and alleges as follows:
1.

Answering Defendant denies each and every allegatlon of the Complaint not

herein expressly admitted.
.3

Ansurering Defendant hereby admits Paragraphs 50 of Plaintiff-s Complaint.

3.

Ansurering Defendant is without sufficient knoxrledge as to Paragraphs

Paragraplisl, 64, 65, 66, 68, 69, and 70 of Plaintifrs Complaint and therefore denies the
i
dn[

8

-.<

bx

same.

8'

4.

'The allegations contained in paragraphs 2 through 49, 5 1 through 63, 106

through 1 11, and 113 and 114 including subparagraphs appear to be directed at some other
entity other than this answering defendant for which no responsive averment is required by
this answering defendant. To the extent the allegations contailled in said paragraph assert a
cause of'action against this answering defendant it is denied.

5.

With respect to the allegations in paragraphs 67, 72 tbrougl~78 (including

subparagraphs), 80 through 88,90 through 93 and 95 through 104, of PlaintifPs Complaint,
to the extent tliose paragraphs assert a cause of action against this answerit2g defendant they
are denied, and with respect to other persons or parties, denied without kno\vledge.

6.

With respect to the paragraphs incorporated by reference into paragraphs 7 1,

79, 89, 94, 105 and 112, they are responded to as set fosth above.

7.

Plail~tiff's Complaint is barred under the statute of limitations. I.C.5 5-219:

I.C.5 6-1303 L1.C. Cj 6-14031.

/

3 - Defendant Rockwell Automation, Inc.'s Answer and Jury Demand
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8.

I'laintif-f has failed to mitigate his darnagcs, if any.

9.

Plaintiff was comparatively negligent, and his negligence was greater than or

equal to the negligence. if any, of answering Defendant. Any damages are subject

1.0

reductio~ipursuant to Idaho Code $ 6-80 1. et seq.
10.

Plaintifk7sdan~ages,ifany, were caused by the actions or oniissions of persons

or parties other than a~isweringDefetidat~t,which actions or o~nissionswere the proximate
\

aild priiisary causes of'the damages, if anv, iuffered by Plaitltiitf
I 1.

I"laiiitiif'assu~nedthe risk t I ti~cevents occii!-rcii~ei
and ci,t~~lages
:iiicgcd

111

the Complaint.
13.

l-'laintiffis estopped and/or has waived Iris right to .issert this claiix against this

answering Defendant.
14.

If answering Defendant has any liability to Plaintiff, which liability answering

Defendant denies, any award made to Plaintiff in this action must be reduced by the Court,
pursuant to 1.C.s 6-1606, in the event that any such award includes compensation for
damages for which Plaintiff has been compensated independently from cofiateral sources.
15.

If answering Defendant has any liability to Plaintiff, which liability Defendant

denies, ally recovery by Plaintiff would be subject to the limitations on non-economic:
damages established by I.C.5 6-1603.
16.

If Plaintiff actually sustained the damages alleged by him, such damages were

proximately caused by intervening acts and/or omissions constituting superseding causes of
liability precluding Plaintiff from any recovery from answering Defendant in this action.

4 - Defendant Rocliwell Automation, Inc.'s Answer and Jury Demand
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17.

Ifplaintiff actually sustained the damages alleged by him, such damages were

proximately caused by PlaintiffYsproduct misuse or product alteration. I.C.5 6- 1305 [I.C. 9
6- 14051.
18.

Answering defendant may enjoy statutory itlimunity pursuailt to 1.C.s 6-1306

WHEREFORE, answerillg Defendant prays the Court enterjudgment against Plaintiff

,,I

p

as ibllo~vs:
1.

Dismissing Plaintiffs' Complaint with Plaintiff taking nothing thereby;

2.

Awarding Defendant, Rocltwell Automation, Inc., costs and fkes, pursuant to

Idaho Code Ij 12-120 and 12-121; and
3.

For such other and further relief as this Court deems just.

A N S W E W G DEFENDANT DEMANDS TRIAL BY JURY
DATED this

day of August, 2006.
QUANE SMITH LLP

By:

Attorneys for ~ e f e n d a n y
Rocltwell Automation, Tnc.

5 - Defendant Rocltweil Automation, Inc.'s Answer and Jury Demand
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Chsistopher C. Bul-ke, IS13 No. 2098
G W E M R EJAWUCCI SHOEMAER P.A.
Counselors and Attorneys at Law
The Cmegie Building
815 West Washington S&eet
Boise, Idaho 83702
Telephone: (208) 3 19-2600
Facsimile: (208) 319-2601
Email: cburkee greenerlaw.corn
Attorneys for Defendant Pilkington
North America, Inc.
TN THE DISTRICT COURT OF THE? S E T H JUDICIAL DISTRICT OF T m

STATE OF DAHO, LN AND FOR THE COUNTY OF BANNOCK

m D M D CASTOWNA, Individually and as
Spouse and Personal Representative of the
Estate of TED CASTOWNA; ALEm
STOOR, Individually and as Spouse and
Personal Representative of the Estate of JOEIN
D. STOOR; S m P m m BRANCH,
Individually and as Personal Representative of
the Estate of ROBERT BRANCH, B!.;
ROBERT L. HRONEK; =Em
KISLPNG,
Individually and as Personal Representative of
the Estate of W ~ I A M
D. F R A S W ;
NORMAN L. DAY,
Plaintiffs,
v.

Case No. CV-2006-247421

ANSWER TO COMPLAIN?' BY
DEFENDANT PILZUlNGTON
NORTH AMERICA, INC.

GENERAL ELECTRIC, et al.,
Defendants.

Defendant, Pilkington North American, Inc., whose real name is Pilkington North
America, Inc. (hereinafter "Answering Defendant"), as its Answer to the Complaint of Plaintiffs
dmb

ANSWER TO COMPLAINT BY PILKINGTON NORTH AMERICA. INC. - 1

( " P l ~ n t i f rherein referred to singularly or plurally, living or deceased, possessively andor in
any such capacity as may apply) herein, states and alleges as follows:

WSPONSES TO COMPLAINT
1.

In response to paragraph 1 of the complaint, Defendant admits that it is a foreign

corporation. The remaining allegations contained in paagraph 1 of the Complaint call for a legal
conclusion, and Answering Defendant refers all questions of law to the Court. To the extent a
response is required of Answering Defendant, those allegations are denied for lack of knowledge
or information sufficient to form a belief as to the truth contained therein.
2-36 and 38-63.

The allegations contained in paragraphs 2 through 36 and 38

ihl- through 63 of the Complaint pertain to defendants other than Answering Defendant, and,

"6"

therefore, Answering Defendant has no duty to respond. To the extent any such duty exists, the
allegations are denied for lack of knowledge or information sufficient to form a belief as to the
truth contained therein.
37.

With respect to paragraph 37 of the Complaint, Ai~sweringDefendant admits that

it is a corporation authorized to do business in Idaho and that its Idaho registered agent is as
alleged. Answering Defendant denies the remaining allegations of paragraph 37.
64.

Answering Defendant denies the allegations of paragraph 64 of the Complaint

insofar as the allegations pertain to Answering Defendant or any products manufactured, sold, or
distributed by Answering Defendant.

65.

Answering Defendant denies the allegations contained in paragraph 65 of the

complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged injuries and diseases.

ANSWER TO COMPLAINT BY PlLKlNGTON NORTH AMERICA, INC. - 2
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66.

Answenng Defendant denies the allegations contained in paragrzph 66 of the

Complaint insofar as the allegations pedain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. A n s w e ~ n gDefendant fu&her
denies that it caused or contributed to the PlGntifFs alleged injuries and diseases.

67.

Answering Defendant denies the allegations contained in paragraph 67 of the

Complaint insofar as the allegations pefiain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.
68.

In response to paragraph 68 of the Complaint, the allegations call for a legal

conclusion regarding potential parties, and Answering Defendant refers all questions of law to
the Court. To the extent a response is required of Answering Defendant, those allegations are
denied for lack of knowledge or infomation sufficient to f o r n ~a belief as to the truth contained
therein.
69.

The allegations contained in paragraph 69 of the Complaint pertain to defendants

other than Answering Defendant, and, therefore, Answering Defendant has no duty to respond.
To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to fosrn a belief as to the truth contained therein.

70.

The allegations contained in paragraph 70 of the Complaint call for a legal

conclusion, and Answering Defendant refers all questions of law to the Court. To the extent a
response is required of Answering Defendant, those allegations are denied for lack of knowledge
or information sufficient to form a belief as to the truth contained therein.

ANSWER TO COMPLAINT BY PILKlNGTON NORTH AMERICA, ING. - 3
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mSPONSES TO COUNT ONE - NEGLIGENCE
7 1.

Answering Defendant adopts, realleges, and incorporates herein by r-eference its

responses to all of the avements and allegations set forth in paragraphs 1 through 70 of the
Complaint as if fully set forth herein.

72.

Answering Defendant denies the allegations contained in paragraph 72 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged disease.

73.

Answering Defendant denies the allegations contained in paragraph 73 of the

d8

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.
74.

Answering Defendant denies the allegations contained in paragraph 74 of the

Complaint, including subparagraphs (a) through (i), insofar as the allegations pertain to this
Answering Defendant or any product that was manufactured, sold, or distributed by Answering
Defendant. Answering Defendant further denies that it caused or contributed to the Plaintiff's
alleged injuries and disabilities.

75.

Answering Defendant denies the allegations contained in paragraph 75 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.

76.

Answering Defendant denies the allegations contained in paragraph 76 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged injuries.
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77.

Answering Defendant denies the allegations contained in paragraph 77 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.

78.

Answering Defendant denies the allegations contained in paragraph 78 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distrjbuted by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged injuries and damages.

mSPONSES TO C 0 m T TWO
79.
?&

$,*.,"'.

2

Answering Defendant adopts, realleges, and incorporates herein by reference its

$4

responses to all of the averments and allegations set forth in paragraphs 1 through 78 of the
Complaint as if fully set forth herein.
80.

Answering Defendant denies the allegations contained in paragraph 80 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.
8 1.

Answering Defendant denies the allegations contained in paragraph 8 1 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged injuries.
82.

Answering Defendant denies the allegations contained in paragraph 82 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.
83.

Answering Defendant denies the allegations contained in paragraph 83 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.
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84.

Answering Clefrendant denies the allegations contained in pasagraph 84 of the

Complaint insofa as the allegations perrain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.

85.

Answering Defendant denies the allegations contained in paragraph 85 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manuktured, sold, or distributed by Answering Defendant.

86.

Answering Defendant denies the allegations contained in paragraph 86 of the

Complaint insofar as the allegations pestain to this Answering Defendant or any product that was

-

i

.gi.

manufactured, sold, or distributed by Answering Defendant.

$*

87.

Answering Defendant denies the allegations contained in paragsaph 87 of the

Complaint insofar as the allegations pestain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged injuries.
88.

Answering Defendant denies the allegations contained in paragraph 88 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged damages.

WSPONSES TO COUNT THREE
89.

Answering Defendant adopts, realleges, and incorporates herein by reference its

responses to all of the averments and allegations set forth in paragraphs 1 through 88 of the
Complaint as if fully set forth herein.

90.

Answering Defendant denies the allegations contained in paragraph 90 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.
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91.

Answering Defendant denies the allegations contained in paragaph 91 of the

Complaint insohr as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant.

92.

Answering Defendant denies the allegations contained in paragraph 92 of the

Gomplajnt insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or dist~butedby Answering Defendant. Answering Defendant fusther
denies that it caused or contributed to the Plaintiff's alleged injuries.

93.

Answering Defendant denies the allegations contained in pxagraph 93 of the

ep

R^

4

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged damages.

94.

Answering Defendant adopts, realleges, and incorporates herein by reference its

responses to all of the averments and allegations set forth in paragraphs 1 through 93 of the
Complaint as if fully set forth herein.

95.

Answering Defendant denies the allegations contained in paragraph 95 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any pmduct that was
manufactured, sold, or distributed by Answering Defendant.

96.

Answering Defendant denies the allegations contained in paragraph 96 of the

Complaint insofar as the allegations pertain to this Answering Defendant. Answering Defendant
further denies that it caused or contributed to the Plaintiff's alleged damages.

97.

Answering Defendant denies the allegations contained in paragraph 97 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
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manufactured, sold, or distributed by Answering Defendant. Answering Befendr-mt f u ~ h e r
denies that it caused or contributed to the Plaintiff's alleged injuries, diseases, and damages.

98.

Answering Defendant denies the allegations contained in pasagraph 98 of the

Complaint, incluciing subpmagraphs (a) through (c), insofas as the allegaGons pertain to this
Answering Defendant or any product that was manufactured, sold, or distributed by Answering
Defendant.

99.

91&'

Answering D e h d a n t denies the allegations contained in paragraph 99 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or disrributed by Answering Defendant.
100.

Answering Defendant denies the allegations contained in pasagraph 100 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged injuries, illnesses, disabilities, and
damages.
101.

Answering Defendant denies the allegations contained in paragraph 101 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged damages.
102.

Answering Defendant denies the allegations contained in paragraph 102 of the

Complaint insofar as the allegations pertain to this Answering Defendant. Answering Defendant
further denies that it caused or contributed to the Plaintiff's alleged damages.
103.

Answering Defendant denies the allegations contained in paragraph 103 of the

Complaint insofar as the allegations pertain to this Answering Defendant. Answering Defendant
further denies that it caused or contributed to the Plaintiff's alleged injuries.
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104.

Answering Defendant denies the allegations contained in paragraph f 04 of the

Complaint insofar as the allegations peflain to this Answering Defendant.

WSPONSES TO COUNT FIVE
105.

Answering Defendant adopts, realleges, and incorporates herein by reference its

responses to all of the averments and allegations set forth in paragraphs 1 through 104 of the
Complaint as if fully set forth herein.
4
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106.

The allegations contained in paragraph 106 of the Complaint, including

subparagraphs (a) through (c), pertain to a defendant other than Answering Defendant, and,
therefore, Answering Defendant has no duty to respond. To the extent any such duty exists, the
allegations are denied for lack of knowledge or information sufficient to form a belief as to the
truth contained therein.
107.

The allegations contained in paragraph 107 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.

108.

The allegations contained in paragraph 108 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.
109.

The allegations contained in paragraph 109 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.
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110.

The allegations contained in paragraph 110 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.

1 t 1.

The allegations contained in paragraph 11 1 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
@

<B
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>

respond. To the extent any such duty exists, the allegations are denied for lack of howledge or
information sufficient to form a belief as to the truth contained therein.

RESPONSES TO COUNT SIX
1 12.

Answering Defendant adopts, realleges, and incorporates herein by reference its

responses to all of the averments and allegations set forth in paragraphs I through 1I I of the
Complaint as if fully set forth herein.

113.

Answering Defendant denies the allegations contained in paragraph 113 of the

Complaint, including subparagraphs (a) through (I), insofar as the allegations pertain to this
Answering Defendant or any product that was manu-factured, sold, or distributed by Answering
Defendant.

114.

Answering Defendant denies the allegations contained in paragraph 114 of the

Complaint insofar as the allegations pertain to this Answering Defendant or any product that was
manufactured, sold, or distributed by Answering Defendant. Answering Defendant further
denies that it caused or contributed to the Plaintiff's alleged damages.

RESPONSES TO COUNT EIGHT
(COUNT SEVEN HAS BEEN OMITTED BY THE PLAINTIFF)
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115.

Answering Defendant adopts, realleges, and incorporates herein by rekrence its

responses to all of the averments and allegations set forth in paragraphs 1 through 114 of the
Complaint as if fully set forth herein.
116.

The allegations contained in paragaph 116 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
%
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information sufficient to f o m a belief as to the truth contained therein.
117.

The allegations contained in paragraph 117 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.
118.

Answering Defendant denies the allegations contained in paragraph. 118 of the

Complaint.
119.

The remaining allegations contained in paragraph 119 of the Complaint call for a

legal conclusion, and Answering Defendant refers all questions of law to the Court. To the
extent a response is required of Answering Defendant, those allegations are denied for lack of
knowledge or information sufficient to form a belief as to the truth contained therein.
120.

The allegations contained in paragraph 120 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.
121.

The allegations contained in paragraph 121 of the Complaint pertain to a

defendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
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respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
infomation sufficient to form a belief as to the truth contained therein,
122.

The allegations contained in paragraph 122 of the Complaint pertain to a

cfefendant other than Answering Defendant, and, therefore, Answering Defendant has no duty to
respond. To the extent any such duty exists, the allegations are denied for lack of knowledge or
information sufficient to form a belief as to the truth contained therein.
r
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RESPONSES TO COUNT NINE
123.

Answering Defendant denies the allegations contained in paragraph 123 of the

Complaint insofar as the allegations pertain to this Answering Defendant.
124.

Answering Defendant denies the allegations contained in paragraph 124 of the

Complaint insofar as the allegations pertain to this Answering Defendant.
125.

Answering Defendant denies the allegations contained in paragraph 125 of the

Complaint insofar as the allegations pertain to this Answering Defendant. Answering Defendant
further denies that it caused or contributed to the Plaintiff's alleged damages.
126.

Answering Defendant denies each and every allegation contained in the

Complaint not specifically admitted herein
127.

Answering Defendant denies that the Plaintiff is entitled to the relief requested in

the Prayer for Relief contained at the end of Counts Six and Nine of the Complaint and anywhere
else so listed.

DEFENSES
1.

Answering Defendant specifically denies that it mined, milled, processed,

manufactured, supplied, distributed, marketed, or sold any products containing asbestos that are
causally related to Plaintiff's alleged injuries.

ANSWER TO COMPLAINT BY PILKINGT-ON NORTH AMERICA, INC. - 12

Yb@

,867C 00; (17346:j

2.

The Plajntiff has failed to c o m e n c e this action within the time required by the

applicable statute of limitations.

3.

Answering Defendant shows that Plaintiffs Complaint and each cause of action of

the Complaint, either individually or jointly, fails to state a claim against this Defendant upon
which relief can be granted.
i
p h
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4.

Answering Defendant shows that the claims of Plaintiff, either in whole or in part,

are barred by the applicable statute of limitations, the statute of repose, and laches.

5.

Answering Defendant shows that venue is improper in this Court with respect to

this Defendant.

6.

Answering Defendant shows that this Court lacks jurisdiction over the person of

this Defendant.
7.

Answering Defendant shows that there has been an insufficiency of process and

an insufficiency of service of process as to this Defendant.

S.

Answering Defendant shows that the Complaint, and each cause of action of the

Complaint, either individually or jointly, is barred by waiver and estoppel.

9.

Answering Defendant shows that it has not engaged in any activity that has

damaged the Plaintiff in any manner, nor has it breached any duty owed to Plaintiff, and,
therefore, Plaintiff is not entitled to recover from this Defendant.
10.

Answering Defendant shows that to the extent Plaintiffs alleged injuries resulted

from the actions of Plaintiffs respective fellow servants, Plaintiff is not entitled to recover from
this Answering Defendant.

11.

Answering Defendant shows that the Complaint should be dismissed for failure to

add an indispensable party.
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12.

Answering Defendant shows that Plaint-iff assumed the risk of any damage or

injury Plaintiff may have received as a result of the incidents described in the Complaint, and,
therefore, Plaintiff is not entitled to recover.

13.

Answering Defendant shows that if Plaintiff has sustained any injury or damage,

such injury or darnagc was due to the careless and negligent acts of Plaintiff>which, combined
with any negligent acts on the part of Answering Defendant (said negligent acts being
specifically denied by Answering Defendant) or third parties for whom Answering Defendant is

$

not responsible, proximately caused said injury or damage, if any, and, therefore, Plaintiff is not
entitled to recover from Answering Defendant.
14.

Answering Defendant shows that the Plaintiff failed to exercise ordinary care for

Plaintiffs own protection, or was otherwise contributorily and/or comparatively negligent, and
such failure occasioned some or all of the alleged injury and damage to Plaintiff, if any.

15.

Answering Defendant shows that the negligence of the Plaintiff equaled or

exceeded any negligence on the part of Answering Defendant (said negligence being specifically
denied), and, therefore, Plaintiff is not entitled to recover from Answering Defendant.

16,

Answering Defendant shows that Plaintiff or others have failed to take adequate

steps and precautions for the safe use of the materials described in the Complaint, said failure
being the proximate cause of Plaintiffs damages, if any, and, therefore, Plaintiff is not entitled to
recover from Answering Defendant..
17.

Answering Defendant shows that the injuries and damages complained of by

Plaintiff were the result of actions or omissions by a third-party or parties for whom Answering
Defendant is not responsible, and, therefore, Plaintiff is not entitled to recover from Answering
Defendant.
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18.

Answering Defendant shows that if Plajntiff has released, settled, entered into an

accord and satisfaction, or otherwise compromised Plaintiffs claims herein, then, accordingly,
said claims are b m e d by payment, accord and satisfaction, asbitration and award, release, and
res judicata; alternatively, Answering Defendant shows that if Plaintiff has accepted
compensation in partial settlement of Plaintiffs claims, then Answering Defendant is entitled to a
set-off in said amount,
P
#-#

\"
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19.

Answering Defendant pleads that it is i m u n e from civil liability of any form or

nature in this matter under Idaho's workers' compensation law if Plaintiff was an employee of
defendant during the period of alleged exposure. The said workers' compensation law provides
workers' compensation benefits for the disability of an employee if such resulted from injury or
occupational disease incurred or sustained in the course of employment as an exclusive remedy.
20.

Answering Defendant shows that no discovery has been conducted to date in the

above-captioned civil action, and it is unknown at this time which, if any, products manufactured
and sold by Answering Defendant give rise to Plaintiffs claims herein. Answesing Defendant
further shows that should the discovery process reveal any products manufactured and sold by
Answering Defendant giving rise to Plaintiffs claims that were designed and manufactured
pursuant to and in accordance with the standards of, or specifications mandated by, the United
States Government and its agencies, the knowledge of the United States Government and its
agencies of any possible health hazards from use of such products was equal or superior to that
of Answeiing Defendant, and by reason thereof Answering Defendant is entitled to assume any
immunity from liability that exists in favor of the United States Government or its agencies.
21.

Answering Defendant shows that it has not engaged in any activity that would

entitle the Plaintiff to punitive or exemplary damages.
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22.

Answering Defendant shows that Plaintifrs claim for punitive damages is barsed

by the Fifth, Eighth, and Foufieenth Amendments to the United States Constitution.

23.

Answering Defendant shows that any exposure of Plaintiff to asbestos-containing

products for which Answering Defendant is alleged to be liable was so minimal as to be
insufficient to establish a reasonable degree of cefiainty or probability that the injuries and
damages complained of resulted from any exposure to, or defects from, said products.
24.
, j

i
V

Answering Defendant shows that there was no privity of contract between

Plaintiff and Answering Defendant, and Plaintiff may not rely upon any wananties that may
have been implied or imposed by law upon Answering Defendant, and Answering Defendant
affirmatively alleges that it breached no warranty.

25.

Answering Defendant shows that it has breached neither express nor implied

warranties.

26.

Answering Defendant shows that any oral warranties upon which Plaintiff

allegedly relied are unavailable as violative of the provisiox~sof the applicable Statute of Frauds.

27.

Answering Defendant shows that to the extent Plaintiff sustained injuries from the

use of a product alleged to contain asbestos, which is denied, parties not under the control of
Answering Defendant misused, abused, misapplied, and otherwise mishandled the product
alleged to be asbestos material, and, therefore, Answering Defendant is not liable for injuries
resulting from such conduct.
28.

Answering Defendant shows that some or all of the asbestos products alleged in

the Complaint do not constitute products within the meaning and scope of the laws of the State
of Idaho, and, therefore, the Complaint fails to state a cause of action in strict liability.
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29.

Answering Defendant shows that some of Plaintiffs claims for damages have not

accrued, are purely speculative, uncertain, and contingent, and, therefore, Plaintiff is not entitled
to recover said damages.

30.

Answering Defendant shows that no implied warranties, including the warranties

of merchantability and fitness for a parlicular purpose, became a part of the basis of the bargain
in the sale by Answering Defendant.

3 1.
% ,/

Answering Defendant shows that the damages alleged in the Complaint are not

recoverable under an express warranty theory.
32.

Answering Defendant shows that no notice of any alleged breirches of warranty

were ever forwarded to Answering Defendant pursuant to the applicable provision of the
Uniform Commercial Code.
33.

Answering Defendant shows that all defenses that may have been or will be

asserted by other defendants and/or any third-party defendants in this action are adopted and
incorporated by reference as if fully set forth at length herein as defenses to Plaintiffs
Complaint. In addition, Answering Defendant will rely upon any and all other further defenses
that become available or appear during discovery proceedings in this action, and hereby
specifically reserves the right to amend its Answer for the purposes of asserting any such
additional affirmative defenses.

34.

Answering Defendant denies that it gave, made, or otherwise extended any

warranties, whether express or implied, upon which Plaintiff had a right to rely.
35.

Answering Defendant is not guilty of negligence, whether by act of commission

or act of omission.

36.

To the extent that the allegations of the Complaint may be directed or related to

Answering Defendant, it states that any substance, product, or equipment allegedly produced,
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manufactured, processed, sold, supplied, and/or distributed by Answering Defendant was not
used for the purpose for which it was intended, and/or was misused by the Plaintiff.

37.

As the Plaintiff is unable to identify the manufacturers of the substance, product,

or equipment that allegedly caused injury, Plaintiff fails to state a claim upon which relief can be
granted, since, if such relief were granted, it would deprive Answering Defendant of its
constitutional rights to substantive and procedural due process of law and equal protection under
the law as guaranteed by the Fourteenth Amendment to the United States Constitution and by the
Idaho Constitution.
v/S*

#

38.

The causes of action asserted herein by the Plaintiff, who admittedly is unable to

identify the manufacturer(s) of the alleged injury-causing product(s), fail to state a claim upon
which relief can be granted in that Plaintiff has asserted claims for relief, which, if granted,
would constitute a taking of private property for public use, without just compensation. Such a
taking would contravene Answering Defendant's constitutional rights as preserved for it by the
Fourteenth Amendment to the Constitution of the United States and by the Idaho Constitution.

39.

Plaintiffs employers and others knew or should have known of the risk alleged,

and were negligent and careless in, among other things, failing to provide Plaintiff with a safe
work environment, and in misusing Answering Defendant's products. Such conduct was the sole
proximate cause, or preponderating cause, or an intervening or superseding cause, of any alleged
injury, damage, or loss to the Plaintiff, and, therefore, precludes the Plaintiff from obtaining any
recovery against Answering Defendant. Alternatively, any recovery that Plaintiff may be
entitled to obtain against Answering Defendant must be reduced by that amount of damages
attributable to the acts and/or omissions of Plaintiffs employers and/or others as set forth herein.
40.

The state of the medical, scientific and industrial knowledge, art, and practice was

at all material times such that Answering Defendant neither breached any alleged duty to the

-
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Plaintiff, nor knew or could have known, that its products presented a foreseeable risk of harm to
the Plaintiff in connection with the nomal and expected use of such products.
41.

Answering Defendant fully complied with all applicable governmental laws,

regulations, and standards regarding the manufacturer, sale, or distribution of products to which
the Plaintiff alleges exposure; Answering Defendant has fully complied with all applicable
governmental laws, regulations, and standasds regarding packaging and labeling of said products,
including, but not limited to, labeling and publishing of cautionary inslructions peflaining to the

-

II

use of said products.

ti
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42.

If the Plaintiff alleges he was exposed to asbestos from a government specified

product manufactured, sold, supplied, or distributed by Answering Defendant, then Plaintiff's
claims are barred by the governmental contractor defense. At all times relevant hereto,
Answering Defendant relied upon and complied with the standards andor specifications of the
United States Government or other governmental entities regarding the composition of any
products specified by or sold, supplied, or distributed to the United States Government.

43.

Answering Defendant shows that the claims alleged in the Cornplaint are barred

by Plaintiff's failure to take reasonable steps to avoid or otherwise mitigate the claimed damages,
expenditures, and costs.
44.

Answering Defendant denies any and all liability to the extent that Plaintiff asserts

Answering Defendant's alleged liability as a successor, successor in business, successor in
product line, or a position thereof; assignee, predecessor, predecessor in business, predecessor in
product line, or a portion thereof; parent, alter ego, subsidiary, wholly or partially owned by, or
the whole or partial owner of or member of an entity.

45.

Answering Defendant shows that it was under no legal duty to warn Plaintiff of

the hazards, if any, associated with the use of products containing asbestos. Answering
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Defendant further shows that the purchasers of said products, Plaintiff's employers, his unions,
or certain third parties yet to be identified, were knowledgeable and sophisticated users, and were
in a better position to warn Plaintiff of the risks associated with using products containing
asbestos; and, a s s u ~ n gwithout
,
admitting that a warning was required, it was the failure of such
persons or entities to give such a warning that was the proximate and superseding cause of
Plaintiffs dmages, if any.
46.

Answering Defendant shows that there was no concert of action between

Answering Defendant and any other defendants herein; therefore, the defendants are not joint
*"

tortfeasors, and Answering Defendant may not be held jointly and severally liable with the other
defendants.
47.

Answering Defendant shows that its liability, if any, in this matter is extremely

minor relative to the liability of various third parties, and, therefore, the damages, if any,
assessed against it should be proportionate to the degree, nature, and extent of its fault.

48.

Answering Defendant shows that no conduct by or attributable to it was the cause

in fact, the proximate cause, or a substantial factor in bringing about the damages, if any,
suffered by Plaintiff.
49.

Plaintiffs' claims for punitive damages, if any, are barred andor limited by Idaho

Code $ 6-1604.
50.

To the extent Plaintiff failed to observe an obvious defective condition, Plaintiffs'

recovery, if any, against Defendant must be reduced.
51.

The percentage or proportion of fault attributable to Plaintiff, other Defendants,

and to others, whether or not joined as parties herein, should be detesmined by separate special
verdicts pursuant to Idaho law, thereby barring or diminishing any recovery against Answering
Defendant.
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52.

To the extent this Answering Defendant is alleged to be a non-manufacturing

seller of asbestos-containing products, Answering Defendant is entitled to i

Idaho Code Q 6- 1407.

53.

To the extent Plaintiff, Plaintiff's employers, or other third parties modified or

altered any product manufactured, sold, or distributed by Answering Defendant, Plaintiffs'
recovery against Answering Dekndant must be reduced.

54.

Because of the generality of the allegations in the Complaint, Answering

Defendant reserves the right to amend its Answer and affirmative defenses if investigation,
1);"

discovery, and further information should warrant such amendment, and, further, to assert any
applicable matters of law during the pendency of this action.

ATTORNEY FEES
55.

Answering Defendant has retained the firm of Greener, Banducci & Shoemaker

P.A. to defend this action, and is entitled to reasonable costs and attorney fees incurred in the
defense of this matter pursuant to I.C. $ 3 12-120, 12-121, and I.R.C.P. 54.

D E M m FOR JURY TRIAL
56.

Answering Defendant hereby respectfully demands a trial by jury as to all issues

in this matter pursuant to Rule 38(b), I.R.C.P.

PRAYER FOR RELIEF
WHEREFORE, having fully answered the Complaint, Answering Defendant prays that
its Answer and defenses be inquired into, that judgment be entered in favor of Answering
Defendant and against Plaintiff, that Answering Defendant be awarded its attorney fees and all
costs of this action, and that this Court grant to Answering Defendant such other and further
relief as this Court deems just and proper under the circumstances.
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DATED THIS 31st day of August, 2006.

GREEmR B A m U G C I SHOEMAmR P.A.

Attorneys for Defendant Pilkington North
America, Inc.
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CERTIFICATE OF SERVICE

I E R E B Y CERTIFY that on the 31st day of August, 2006, a true and correct copy of the
within and foregalng instrument was served upon:
Petersen Parkinson & h o l d , BLLC
390 N. Capital Avenue
P.O. Box 1645
Idaho Falls, ID 83403-1656

(208) 522-8547
Overnight Delivery

Attorneys for Plarntiffs, Mildred Castorena,
The Estate of Ted Castorena, Robert L.
el<,The Estate of William D. Frasure, The
e of Robert Branch, Jr., Stephanie Branch,

(205) 87 1-0801
Birrningham, AL 35209

Overnight Delivery

Attorneys for Plaintiffs, Mildred Castorena,
The Estate of Ted Castorena, Robert L.
Elronek, The Estate of William D. Frasure, The
Estate of Robert Branch, Jr., Stephanie Branch,
orman L. Day, Marlene Kisling

815 W. Washington Street
Boise, ID 83702

Overnight Delivery

Attorney for Viacom Inc., Westinghouse
Electric Corporation, and Ingersoll-Rand

Greener Banducci Shoemaker, P.A.
815 W. Washington Street
Boise, ID 83702
Attorney for Union Carbide Corporation and
Certainteed Corporati on
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Thomas J. Lyons
Menill & Merrill
109 N. Arlhur, 5'h Floor
P.O. Box 991
Pocatello, ID 83204-099 1

1Facsimile
(208) 232-2499
7 Hand Delivery
3 Overnight Delivery

/ Attomeys for Owens-Illinois Inc.
acine Olson & Nye

a U.S. Mail

1Facsimile
(208) 232-6101
7 Hand Delivery
1 Overnight Delivery

ocatello, ID 83204- 1391

I Attorneys for Advanced Industrial Supply Inc.
David H. Maguire
Maguire & Kress
1414 E. Center
P.O. Box 4758
Pocatello, ID 83205-4758

a U.S. Mail

7 Facsimile
(208) 232-5 181
1Hand Delivery
1 Overnight Delivery

Attorneys for General Electric and A.W.
Chesterton Cornpany
Christopher P. Graham
Brassey Wetherell Crawford & Garrett, LLP
203 Main Street
P.O. Box 1009
Boise, ID 83702

2 U.S. Mail

J Facsimile

(208) 344-7077

[7 Hand Delivery
Overnight Delivery

Attorneys for Anchor Packing Company and
Garlock Incorporated
Murray J. Sorensen
Blaser Sorensen & Hansen
285 NW Main
P.O. Box 1047
Blackfoot, ID 83221

U.S. Mail
Facsimile
(208) 785-7080
Hand Delivery
[7 Overnight Delivery

Attorneys for Steel West Inc.
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Horizon Plaza, Suite 225
1070 Hiline Road
Pocatello, ID 83201
Attorneys for P & H Cranes, afWa
Harnishcchfegor Corporation, Cleaver-Brooks,
a Division of AQUA Ghem, Inc. and I n
Industries, Inc.

P.O. Box 1725
Pocatello, ID 83204

I Attorneys for Crown Cork & Seal Company, I

!

Christopher C. Burke
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Howard D. BwneM, ISB No. 3377
HAWLEY TROXELL ENNZS & HAWLEY LLP
333 South Main Street
P.O. Box 100
Poeatello, ID 83204
Telephone: (208) 233-0845
Facsimile: (208) 233-1 304
E-Mail: hdb@hteh.com
Attorneys for Defendant Eaton Electrical Inc. (formerly known as Cutler-Harnmer Inc.)

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BAhWOCK

M I L D N D CASTORENA, Individually and )
as Spouse and Personal Representative of the )
ESTATE OF TED CASTORENA; ARLENE )
STOOR, Individually and as Spouse and
Personal Representative of the ESTATE OF )
JOHN D. STOOR; STEPHANIE BRANCH, )
Individually and as Personal Representative of )
the ESTATE OF ROBERT BRANCH, JR.; )
ROBERT L. HRONEK; MARLENE
)
KISLING, Individually and as Personal
Representative of the ESTATE OF WILLIAM )
D. FRASURE; NORMAN L. DAY,
)

Case No. CV 2006-2474 PI

ANSWER AND DEMAND FOR ,JURY
TRIAL OF DEFENDANT EATON
ELECTRICAL INC. V O R M E W Y
K N O W AS "CUTLER-HAMMIER
INC.")
Fee Category: I(l)(a)
Fee: $58.00

Plaintiffs,
vs.

1

GENERAL ELECTRIC, AMERIVENT, [sic] )
SALES, INC., ALASKAN COPPER
WORKS, AMERIVENT SALES, INC.,
)
ANCHOR PACKING COMPANY, A.W.
CHESTERTON COMPANY, BABITT
ANSWER AND DEMAND FOR JURY TRIAL OF DEFENDANT EATON ELECTRICAL
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STEAM SPECIALTY, CO, BECWTEL aka: )
SEQUOIA VENTURES, BECHTEL
1
CONSTRUCTION COMPANY, INC.,
1
BULLOUGH ABATEMENT, INC., BELL & )
GOSSETT, CERTAINTEED
1
CORPOUTION, CLEAVER-BROOKS a
)
Division. of Aqua Chern., Inc., COOPER
),
CROUSE-HNDS, COOPER XNDUSTRIES, )
C W E CO., C R O W CORK & SEAL
1
COMPANY, INC., CUTLER HAMMER,
}
INC., EBONY CONSTRUCTION GO., ING., )
EMERSON ELECTRIC CO., FAIRBANKS )
MORSE PUMP CORPORATION, FMC
1
CORPORATION (Hamer), FOSTER
1
WHEELER COMPANY, GARLOCK
1
INCORPORATED, GOULD
1
INCORPORATED, GOULDS PUMPS
1
TRADING COW., GUARD-LINE, INC.,
)
HENRY VOCT MACHINE, CO., HILL
)
BROTHERS, HONEYWELL, INC., IMO
)
INDUSTRIES, INDUSTRIAL HOLDING
)
CORPORATION, ITT INDUSTRIES, INC., )
INGERSOLL-RAND COMPANY,
1
JOHNSTON PUMPS, ELLY-MOORE
PAINT COMPANY, INC., PILKINGTON
)
NORTH AMERICAN, INC. f/Ma LIBBY)
OWENS FORD, METROPOLITAN LIFE
)
INSURANCE COMPANY, NIBCO, INC.,
)
A/WA Northern Indiana Brass Co.,
)
NORDSTROM VALVE COMPANY, OBIT )
INDUSTRIES, INC., OWENS-ILLINOIS,
)
Inc., P & £3CRANES, a/Wa
1
HARNISCHFEGOR CORPORATION,
1
PARAMOUNT SUPPLY COMPANY, PAUL )
ROBERTS MACHINE SUPPLY DIVISION, )
ADVANCED INDUSTRIAL SUPPLY, INC., )
f/Wa POCATELLO SUPPLY, INC., PROKO )
INDUSTRIES, INC., PROKO INDUSTRIES, )
INC. [sic], RAPID AMERICAN, RELIANCE )
ELECTRIC MOTORS, ROCKWELL
1
AUTOMATION, INC., RUPERT IRON
1
W O K S , SACOMA-SIERRA, SCITNEIDER )
ELECTRIC, SHEPARD NILES, INC.,
1
SIEMENS ENERGY & AUTOMATION,
)
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INC., STEEL WEST, ING., STEmING
1
FLUID SYSTEM (Peerless Pmps), UNION )
CARBIDE C O W O M T I O N , UNION
1
PACIFIC MILROAD, VIACOM ING.:
1
WARREN PUMPS, ING., WESTmGHOUSE )
ELECTRIC COWOUTTON, ZURN
1
INDUSTRIES, INC., and Does I though IV, )
Defendmts.

1
1
1

Defendant Eaton Electrical Inc, (formerly known as "Cutler-Hammer Inc.," and
,

incorrectly named as a defendmt in this action as "Cutler Warnrner, Inc.") (hereinafter referred to
as "Defendant"), by and through its counsel of record, Hawley Troxell Ennis & Hawley LLP,
hereby admits, denies and avers in answer to the June 2, 2006 Complaint ("Complaint") filed in
this action on behalf of plaintiffs (including, as applicable, the respective decedents of plaintiffs)
(hereinafier referred to individually and collectively as "Plaintiffs") as follows:

PART A
FAICUW TO STATE A CLAIM
1.

The Complaint fails to state a claim upon which relief can be granted.

PART B
ADMISSIONS, DENIALS AND AVEWMENTS
2.

Defendant denies each and every claim and allegation in the Complaint, unless

and only to the extent expressly admitted in this Answer.

I. JURISDICTION AND VENUE
3.

Defendant denies the allegations contained in Paragraph 1 of the Complaint,

except that insofar as the allegations contained in Paragraph 1 of the Complaint purport to be
directed to Defendant, Defendant admits that it is a corporation organized under the laws of a
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state other than Idaho, admits that it is subject to the jurisdiction of this C o w , and admits that it
mmufacrtures vsulious electrical products; insofar as the dlegations contained in Paragraph 1 of
the Complaint purport: to be directed to other parties, Defendant is without knowledge or
infomation sufficient to f o m a belief as to the truth of the allegations, and t-herefore denies the

4.

Defendant does not believe that the allegations contained in Paragraphs 2 though

17 of the Complajnt are directed to Defendant and, therefore, neither admits nor denies the
6 4

allegations, but insofar as the allegations p w o r t to be directed to Defendant, Defendmt denies
the same; insofar as the allegations contained in Paragraphs 2 through 17 of the Complaint
purport: to be directed to other parties, Defendant is without laowledge or information sufficient
to form a belief as to the tmth of the allegations, and therefore denies the same.

5.

Defendant denies the allegations contained in Paragraph 18 of the Complaint,

except admits that Defendant is a corporation that currently is authorized to do business in the
State of Idaho, admits that Defendant is subject to the jurisdiction of this Court, and avers that
Defendant formerly was referred to as "Cutler-Hammer Inc." and cunently is referred to as
"Eaton Electrical Inc."
6.

Defendant does not believe that the allegations contained in Paragraphs 19

through 63 of the Complaint are directed to Defendant and, therefore, neither admits nor denies
the allegations, but insofar as the allegations purport to be directed to Defendant, Defendant
denies the same; insofar as the allegations contained in Paragraphs 19 through 63 of the
Complaint purport to be directed to other parties, Defendant is without knowledge or information
sufficient to form a belief as to the truth of the allegations, and therefore denies the same.
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7.

Defendant denies the allegations contained in Paragaph 64 of the Gomqlaint,

except that insofar as the allegations contained in Paragraph 64 of the Complaint purpor-t:to be
directed to Defendant, Defendant admits that Defendant has been and is engaged in the
mmufacturing, sale and distribution of various electrical products; insofar as the allegatiol~s
contained in Paragraph 64 of the Complaint purport to be directed to other parties, Defendant is
without knowledge or information sufficient to form a belief as to the truth of the allegations,
and therefore denies the same.
8.

Defendant denies the allegations contained in Paragraph 65 of the Complaiiit

insofar as they purport to be directed to Defendant, and, insofar as tlie allegations in Paragraph
65 of the Complaint purport to be directed to other parties, Defendant is without lmowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

9.

Defendant denies the allegations contained in Paragraph 66 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegatioiis in Paragraph
66 of the Complaint purport to be directed to other parties, Defendant is without lmowledge or
information sufficient to form a belief as to tlie truth of the allegations, and therefore denies the
same.
10.

Defendant denies the allegations contained in Paragraph 67 of tlie Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
67 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
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Defendant denies the allegations contained in Paragraph 68 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in. Paragraph
68 of the Complainrt:p u ~ o rto
t be directed to other parties, Defendant is without knowledge or

information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
12.

Defendanl does not believe that the allegations contained in Paragraph 69 of the

Complaint are directed to Defendant and, therefore, neither admits nor denies the allegations, but
insofar as the allegations purport to be directed to Defendant, Defendant denies the sane; inso-far
as the allegations contained in Paragraph 69 of the Complaint purport to be directed to other
parties, Defendant is without knowledge or information sufficient to form a belief as to the truth
of the allegations, and therefore denies the same, and Defendant is without knowledge or
information sufficient to have an understanding of the reference to "Rule 9(h) M.R.C.P."
contained in Paragraph 69 of the Complaint.
13.

Defendant does not believe that the allegations contained in Paragraph 70 of the

Complaii~tare directed to Defendant and, therefore, neither admits nor denies the allegatioiis, but
insofar as the allegations purport to be directed to Defendant, Defendant denies the same; insofar
as the allegations contained in Paragraph 70 of the Complaint purport to be directed to other
parties, Defendant is without knowledge or information sufficient to form a belief as to the truth
of the allegations, and therefore denies the same.
11. COUNT ONE (Negligence)
1

For its response to Paragraph 7 1 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 70 above (and
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avers that the reference in Paragraph 71 of the Complaint to "paragraphs one through thirty-four

(1-74)" constitutes a clerical error, and that Plaintiffs presuniably intended to refer to Paragraphs
1 tlxough 70 of the Complaint).
15.

Defendanl: denies the allegations contained in Paragraph 72 of the Complaint

insofa as they purport. to be directed to Defendant, and, insofar as the allegations in Paragraph

72 of the Complaint purport to be directed to other parties, Defendant is without h~owledgeor
,-

information sufficient to form a belief as to the truth of the allegations, and therefore denies the

"I

d%

same.
16.

Defendant denies the allegations contained in Paragraph 73 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
73 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
17.

Defendant denies the allegations contained in Paragraph 74 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
74 of the Complaint purport to be directed to other parties (including such undefined persons or
entities as are referred to as "Contractor" and "Premises Defendants"), Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations, and
therefore denies the same.
18.

Defendant denies the allegations contained in Paragraph 75 of the Complaint

insofas as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
75 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
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information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
19.

Defendant denies the allegations contained in Paragraph 76 of the Complaint

insofa as they purport to be directed to Defendant, and, insofar as the allegations in Parilgraph
76 of the Complaint purport to be directed to other parties, Defendant is without howledge or
information sufficierrl to form a belief as to the truth of the allegations, and therefore denies the
t

i
a

same.
20.

Defendant denies the allegations contained in Paragraph 77 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
77 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
informatiot~sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
21.

Defendant denies the allegations contained in Paragraph 78 of the Coinplaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
78 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

111. COUNT TWO
22.

For its response to Paragraph 79 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 78 above.
23.

Defendant denies the allegations contained in Paragraph 80 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
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80 of the Complaint purport to be directed to other parties. Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
24.

Defendant denies the allegations contained in Paragraph 8 1 of the Complaint

insofar as they purport to be directed to Defendant, and, insofa as the allegations in Paragraph

81 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
d

$7

information sufficient to form a belief as to the truth ofthe allegations, and therefore denies the
same.
25.

Defendant denies the allegations contained in Paragraph 82 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
82 of the Complaint purport to be directed to other parties, Defendant is without lcnowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
26.

Defendant denies the allegations contained in Paragraph 83 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph

83 of the Complaint purport to be directed to other parties, Defendant is without lcnowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
27.

Defendant denies the allegations contained in Paragraph 84 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
84 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
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information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

28.

Defendant. denies the allegations contained in Paragraph 85 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph

85 of the Complaint purport to be directed to other parties, Defendant is without knowledge or.
information sufficient to form a belief as to the truth of the allegations, and therefore denies the

3
.I.#

G:

same.

29.

Defendant denies the allegations contained in Paragraph 86 of the Complaiiit

insofkr as they purport to be directed to Defendant, and, insofar as the allegations in Paragrapli
86 of the Complaint purport to be directed to other parties (iilcluding such undefined persons or
entities as are referred to as "Conspiracy Defendants" and "Trade Association Conspiracy
Defendants9'),Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations, and therefore denies the same.

30.

Defendant denies the allegations contained in Paragraph 87 of the Complaint

iissofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
87 of the Complaint purport to be directed to other parties (including such undefined persons or
entities as are referred to as "Conspiracy Defendants" and "Trade Association Conspiracy
Defendants"), Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations, and therefore denies the same.
3 1.

Defendant denies the allegations contained in Paragraph 88 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
88 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
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inforn~ationsufficient to forrn a belief as to the truth of the allegations, and therefore denies the
same.

IV. COUNT THREE:
32.

For its response to Paagraph 89 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 88 above.

33.

Defendant denies the allegations conkined in Paragraph 90 of the Cornplaiilt

insofar as they purport to be directed to Defendant, and, insofar as the allegations it1 Paragraph

y

","

90 of the Complaint purport to be directed to other parties, Defendant is without howledge or

information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

34.

Defendant denies the allegations contained in Paragraph 91 of tlic Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph

91 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
35.

Defendant denies the allegations contained in Paragraph 92 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
92 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to forrn a belief as to the truth of the allegations, and therefore denies the
same.
36.

Defendant denies the allegations contained in Paragraph 93 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
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93 of the Complaint purpost to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
V. COUNT FOUR
37.

For its response to Paragraph 94 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 93 above.
38.
"6
' k

Defendant denies the allegations contained in Paragraph 95 of the Coinplaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph

2

95 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same. To the extent that Paragraph 95 of the Complaint incorporates the factual allegations
contained in "'Counts One and Two" of the Complaint, Defendant restates and realleges, as
though fully set forth herein, its responses to Paragraphs 71 through 88 above.
39.

Defendant denies the allegations contained in Paragraph 96 of the Coinplaint

insofar as they purpost to be directed to Defendant, and, insofar as the allegations in Paragraph
96 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
40.

Defendant denies the allegations contained in Paragraph 97 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
97 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
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inlbrmation sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
4 1.

Defendant denies the allegations contained in Paragraph 98 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph

98 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies tile
same.
42.

Defendant denies the allegations contained in Paragraph 99 of the Complaint

P

$

f;

Tp

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph

99 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
43.

Defendant denies the allegations contained in Paragraph 100 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
100 of the complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
44.

Defendant denies the allegations contained in Paragraph 101 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
101 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
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45.

Defendant denies the allegations contained in Paragraph 102 of the Cornplaint

insofar as they purport to be directed to Defendant, and, insofm as the allegations in Paragraph
102 of the Complaint purport to be directed to other parties, Defendmt is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

46.

Defendant denies the allegations contained in Paragraph 103 of the Complaint

insofar as they puiyort to be directed to Defendant, and, insofar as the allegations in Paragraph
*

:'pr
J

103 of the Complaint purport to be directed to other parties, Defendant is without howledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
47.

Defendant denies the allegations contained in Paragraph 104 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
104 of the Complaint purport to be directed to other parties, Defendant is without lcnowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

VI. COUNT FIVE
48.

For its response to Paragraph 105 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 104 above.
49.

Defendant does not believe that the allegations contained in Paragraphs 106

through I 1I of the Complaint are directed to Defendant and, therefore, neither admits nor denies
the allegations, but insofar as the allegations purport to be directed to Defendant, Defendant
denies the same; insofar as the allegations contained in Paragraphs 106 through 111 of the
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Complaint purporl: to be directed to other parties, De-Eendant is without knowledge or inhrmation
sufficient to form a belief as to the truth of the allegations, arid therefore denies the same.

VII. COUNT SIX
50.

For its response to Paragraph 112 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 111 above.

5 1.

Defendant denies the allegations contained in Paagraph 113 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
!

*

1 13 of the Conlplaint purport to be directed to other parties (including such undefined persons or

ir*

entities as are referred to as "Prenlise Defendants"), Defendant is without lmo~vledgeor
information sufficient to form a belief as to the truth of the allegations, and therefore denies the

52.

Defendant denies the allegations contained in Paragraph 114 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragrap11
114 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the

[NOTE: The Complaint does not contain a "COUNT SEVEN."]

VIII. COUNT EIGHT
53.

For its response to Paragraph 115 of the Complaint, Defendant restates and

realleges, as though fully set forth herein, its responses to Paragraphs 1 through 114 above.
54.

Defendant does not believe that the allegations contained in Paragraph 116 of tlie

Conlplaint are directed to Defendant and, therefore, neither admits nor denies the allegations, but
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insofr as the allegations purport to be directed to Defendmt, Defendant denies the same; insofar
as the allegations conl.ained in Paragraph 116 of the Complaint purport to be directed to other
parties. Defendant is without knowledge or information sufficient to form a belief as to the trutli
of the allegations, and therefore denies the same.

55.

Defendant does not believe that the allegations contained in Paragraph 11'7 of the

Complaint ase directed to Defendmt and, therefore, neither admits nor denies the allegations, but
insofar as the allegations purport to be directed to Defendant, Defendant denies the same; insofar
i

as the allegations contained in Paragraph 117 of the Complaint purport to be directed to other

I

parties, Defendant is without knowledge or information sufficient to form a belief as to the truth
of the allegations, and therefore denies the same.
56.

Defendant denies the allegations contained in Paragraph 118 of the Complaint

insofar as they purport to be directed to Defendant, and, insofas as the allegations in Paragraph
118 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the

57.

Defendant denies the allegations contained in Paragraph 119 of the Complaint.

58.

Defendant denies the allegations contained in Paragraph 120 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
120 of the Conlplaint purport to be directed to other parties, Defendant is without lolowledge or
infornlation sufficient to form a belief as to the truth of the allegations, and therefore denies the
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59.

Defendant denies the allegations contained in Paragraph 121 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Pairagraplr
121 of the Complaint purport to be directed to other parties, Defendant is without Ernowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies tlze
same.

60.

Defendmt denies the allegations contained in Paragraph 122 of the Complaint

insofar as they purport. to be directed to Defendant, and, insofar as the allegations in Paragraph
t'

tf[

Lf

122 of the Complaint purport to be directed to other parties, Defendant is without howledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.

VIII [ S I q [IX]. COUNT NINE
61.

Defendant denies the allegations contained in Paragraph 123 of the Complaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
123 of the Complaint purport to be directed to other parties, Defendant is without knowledge or
information sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
62.

Defendant denies the allegations contained in Paragraph 124 of the Cornplaint

insofar as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
124 of the Conlplaint purport to be directed to other parties, Defendant is without lmowledge or
illforination sufficient to form a belief as to the truth of the allegations, and therefore denies the
same.
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63.

Defendant denies the allegations contained in Pasagraph 125 of the Cornplaint

illsofas as they purport to be directed to Defendant, and, insofar as the allegations in Paragraph
125 of the Conlplaint purport to be directed to other parties, Defendant is without lmowledge or
infom~atioi~
sufficient to fornl a belief as to the truth of the allegations, and therefore denies the
same.

PART C

- 83

t

/

In asserting the following defenses, Defendant does not assume the burden of proving

Lhb

any elenlent(s) thereof which any applicable case law, common law, statute, rule, regulation or
other authority places upon Plaintiffs and/or any of them.
FIRST DEFENSE -- LACK OF CONCISENESS IN PLEADING
64.

Plaintiffs'Con~plaintand the averments contained therein are not simple, concise

and direct, as required by Rule 8(e)(l) of the Idaho Rules of Civil Procedure.
SECOND DEFENSE -- LACK OF SUFFICIENCY IN ALLEGING TIMES AND PLACES
65.

Plaintiffs' Complaint and the averments contained therein fail sufficiently to

allege the times and places at which the events described in the Conlplaint allegedly occurred,
and such claims therefore are barred and/or subject to dismissal pursuant to Rule 9(f) of the
Idaho Rules of Civil Procedure.
THIRD DEFENSE -- LACK OF PARTICULARITY IN ALLEGING FRAUD
66.

Plaintiffs' Conlplaint and the averments contained therein fail to allege the

specific acts that constitute Defendant's alleged fraud and nlisrepresentation with sufficient
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padicularity, and such claims therefore are barred andlor subject to dismissal pursuant to Rule
9(b) of the Idaho Rules of Civil Procedure.

FOURTH DEFENSE -- LACK OF SPECIFICITY IN ALLEGING SPECIAL DAML4CES
67.

Plaintiffs' Complaint and the averments contained therein fail sufficiently to

allege and identify by category the special damages, if any, which Plaintiffs claim, and any claim
for such damages therefore is barred and/or subject to dismissal pursuant to Rule 9(g) of the
Idaho Rules of Civil Procedure.
*

FIFTH DEFENSE-- F A I L U E TO ALLEGE CLAIMS WITH PARTICULARITY

bp
i

68.

vs

The Complaint fails to set out its claims against Defendant with sufficient

particularity to permit Defendant to raise all appropriate defenses, and Defendant therefore
reserves the right to add additional defenses as the alleged factual basis for these elaims beconies
lmown.
SIXTH DEFENSE -- STATUTES OF LIMITATION AND/OR REPOSE
69.

Plaintiffs' Con~plaintand the claims contained therein are barred by any and all

applicable statutes of limitation and/or statutes of repose, including, but not limited to, Idaho
Code $9 5-216, 5-217,5-218, 5-219(4), 5-224,6-1303(3) [6-1403(3)] and/or 28-2-725.
SEVENTH DEFENSE -- LACHES
70.

Plaintiffs unreasonably delayed in bringing this action, and such delay

substantially prejudiced Defendant; Plaintiffs therefore are barred by the doctrine of laches froin
maintaining this action against Defendant.
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EICIllTH DEFENSE -- COMPAMTIVE NEGLIGENCE
7 1.

Plaintiffs are barred from maintaining this action against Defenda~tby reason of

Plaintiffs' own ~iegligenceandor other wrongful conduct that caused Plaintiffs' illjuries and/or
damages alleged in the Complajnt. Alternatively, Plaintiffs' recovery, if any, should be reduced
in accordance with Idaho Code $tj 6-80 1 and 6- 1304 16-14041.
NINTH DEFENSE -- NEGLIGENCE OF OTHER DEFENDANTS AND/OR NONPARTIES
72.

Plaintiffs are barred from maintaining this action against Defendant because

Plaintiffs' injuries and/or damages, if any, were proxilnately caused, in whole or in part, by tl~c
negligence andlor other u.rong.fir1 conduct of defendants other than Defendant and/or of persons
and/or entities not parties to this action.
TENTH DEFENSE -- INDEPENDENT, INTERVENING OR SUPERSEDXNG CAUSE

73.

Plaintiffs are barred from maintaining this action against Defendant because

Plaintiffs' injuries and/or damages, if any, were proximately caused, in whole or in part, by the
unforeseeable, independent, intervening andor superseding acts and/or oniissions of Plaintiffs,
defendants other than Defendant, and/or other persons andlor entities not parties to this action.
ELEVENTH DEFENSE -- MISUSE, ABUSE OR IMPROPER. USE
74.

Plaintiffs are barred from maintaining this action against Defendant because

Plaintiffs' injuries and/or damages, if any, were proximately caused, in whole or in part, by the
misuse, abuse or improper use of any product(s) alleged in the Complaint to have been
manufactured, sold or distributed by Defendant.
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TWEf,FTH DEFENSE -- SPOLIATION OF EVIDENCE; NO OPPORTWITY TO PNSPECT

75.

Plaintiffs negligently or intentioilally failed to preserve, and permitted the

spoliation of, material evidence, including, but not limited to, the products andlor materials
referred to in the Gomplaine. Defendant did not have a reasonable oppodunity to inspect, in a
timely manner that may have revealed the existence of any alleged condition of, andlor evidence
of misuse, abuse or improper use of, an31 andlor all of the product(s) alleged in the Complaint to
have been nlanufactured, sold or distributed by Defendant and used by Plaintiffs and/or their
employer(s).
THIRTEENTH DEFENSE -- MODIFICATION OF PRODUCTIS)
4

76.

Any product(s) alleged in the Conlplaint to have been manufactured, sold or

distributed by Defendant and used by Plaintiffs and/or their enlploycrs were substantially altered,
modified and/or changed by a person or persons or by an entity or entities other than Defendant
after leaving Defendant's control. Such alteration, modification or change was not reasonably
foreseeable and was made by others over whom Defendant had no control.
FOURTEENTH DEFENSE -- KNOWLEDGEABLE USERS
77.

Any product(s) alleged in the Conlplaint to have been nlanufactured, sold or

distributed by Defendant were intended for, and sold to, lolowledgeable, sophisticated and
informed users over whom Defendant had no control and who were fully inforrned as to the risks
and dangers, if any, associated with the product(s) and the precautions, if any, required to avoid
such risks and dangers. Accordingly, Defendant had no duty to warn the lolowledgeable,
sophisticated and informed users of the risks and dangers, if any, associated with such
product(s). If any warning to Plaintiffs was required, it was the failure of the lolowledgeable,
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sophisticated and informed users to give such a warning to Plaintiffs that was the proximate and
superseding cause ofPlaintiffs7injuries and dmages, if any.

78.

Any product(s) alleged in the Complaint to liave been manufactured, sold or

distributed by Defendant \yere supplied to persons or entities who had knowledge with respect to
the hazards, if any, resulting from exposure to any such products that was equal to or greater than
the lmowledge of Defendant.
SIXTEENTH DEFENSE -- ASSUMPTION OF RISK
79.

Plaintiffs lmew and/or were warned of the risk with respect to the matters to

which Plaintiffs refer in the Conlplaint, Plaintiffs understood and appreciated the nature of the
risk, and Plaintiffs voluntarily assumed and accepted such risk.
SEVENTEENTH DEFENSE -- ASSUMPTION OF RISK BY PLAINTIFFS9EMPLOYERS
80.

The Complaint and each claim contained therein are barred on the grounds that

the enlployer or enlployers of Plaintiffs lmowingly entered into and engaged in the operations,
acts and conduct alleged in the Conlplaint, and voluntarily and lmowingly assuined all of the
risks incident to said operations, acts and conduct at the times and places described in the
Conlplaint.
EIGHTEENTH DEFENSE -- AVOIDABLE CONSEOUENCES
8 1.

Plaintiffs' recovery in this action, if any, should be reduced in accordance with

the doctrine of avoidable consequences.
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82.

Plaintiffs are barred from maintaining this action against Defenendmt

because Plaintiffs3njuries and/or damages, if any, were caused by fellow servaiits.
'fWENT1ETl-l DEFENSE -- COMPLIANCE WIT13 NDUSTRU STANDARDS

83.

Any product(s) alleged in the Complaint to have been manufactured, sold or

distributed by Defendant complied with the then-existing state-of-the-art, and with all applicable
industry standards, govermental laws, regulations and statutes, and were not defective or
unreasonably dangerous at the time they left Defendant's contsol.
TWENTY-FIRST DEFENSE -- COMPLIANCE WITH SPECIFICATIONS

84.

The product(s), if any, for which Defendant had any legal responsibility were

manufactured, packaged, sold and/or distributed in accordance with contract specifications
imposed by co-defenda~ts,by the U.S. Government, by the enlployers of Plaintiffs, or by third
parties yet to be identified.
TWENTY-SECOND DEFENSE -- DEATH OF I N J U E D PLAINTIFFS
85.

Actions for personal injury do not suwive the death of the injured party, and any

such actions therefore expired upon the death of the injured Plaintiffs.
TWENTY-THIRD DEFENSE -- INDISPENSABLE PARTIES
86.

In the event it is discovered that Plaintiffs had other heirs who allege that they

may recover from Defendant and who are not named in the Conlplaint, Defendant asserts the
right to have those persons made involuntary plaintiffs, the right to raise a defense of failure to
join an indispensable party, and the right to raise a defense of statute of limitations, as well as
any other applicable defenses.
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TWENTY-FOURTH DEFENSE -- FAILURE TO JOIN MDISPENSABLE PARTIES
87.

Plaintiffs have failed to join indispensable parties, and the Complaint should be

dismissed based on Rule 12(b)(7) and Rule 19 of the Idaho Rules of Civil Procedure.
TWENTY-FIFTH DEFENSE -- REAL PARTIES IN NTEREST

88.

In the event that Plaintiffs received compensation from any person, entity,

insurance company andor f m d that claims or may claim a subrogated interest in m y amount
Plaintiffs may receive as a result of the matters alleged in the Complaint, Plaintiffs may not be
the real parties in interest with respect to the claims asserted in the Complaint. Discovery in this
case has iiot yet begun and may reveal the identities of the real parties in interest in this case.
Ph

u*

Rule 17(a) of the Idaho Rules of Civil Procedure requires that every action be prosecuted in the
name of the real parties in interest.
TWENTY-SIXTH DEFENSE -- LACK OF PRIVITY
89.

Plaintiffs lack privity with Defendant, thus barring any claim by Plaintiffs against

Defendant for breach of warranty.
TWENTY-SEVENTH DEFENSE -- NOT BENEFICIARIES OF WARRANTIES
90.

To the extent that Plaintiffs' claims are based on alleged breach of warranty,

Plaintiffs do not qualify as third-party beiieficiaries of warranties (expressed or implied) pursuant
to Idaho Code Ij 28-2-3 18, and Plaintiffs' claims therefore are barred.
TWENTY-EIGHTH DEFENSE -- SOLE WARRANTY
91.

If any warranties accompanied any product(s) alleged in the Complaint to have

been manufactured, sold or distributed by Defendant, they were express warranties and
constituted the sole and entire warranties being given, if any, superseding all implied warranties.
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T W N T Y - N m T H DEFENSE -- DISCLAIMERS OF W A m N T I E S

92.

Plaintiffs' warravlty claims are barred, in whole or in part, by effective

disclaimers.
THIRTIETH DEFENSE -- EXPIRATION OF WA

93.

TIES

Any warranties that may have accompanied any product(s) alleged in the

Complaint to have been manu-Facturcd, sold or distributed by Defendant have expired.
THIRTY-FIRST DEFENSE -- FAILURE TO GIVE NOTICE OF BREACH OF WARRANTY
94.

Plaintiffs are barred from maintaining this action against Defendant because

Plaintiffs failed to give notice of any breach of warranty as required by Idaho Code tj 28-2607(3)(a) and/or as required by other statutes or judicial authority.
THIRTY-SECOND DEFENSE -- NO SUCCESSOR LIABILITY'
95.

Defendant has no liability for the acts of any other defendant or any other entity,

because Defendant did not become legally responsible for the acts of any such defendant or
entity given the facts and circumstances of the pertinent transactions.
THIRTY-THIRD DEFENSE -- NON-MANUFACTURING SELLER
96.

To the extent that Defendant is alleged to be a non-manufacturing seller of the

products to which reference is made in the Complaint, Defendant is entitled to immunity
pursuant to Idaho Code

5 6-1307 16-14071.

THIRTY-FOURTH DEFENSE -- BULK SUPPLIER
97.

If and to the extent that Plaintiffs were exposed to asbestos-containing materials

or products for which Defendant was responsible, then with respect to those materials or
products, Defendant sold those materials or products in bulk, accompanied by adequate
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warnings, to an intermediary who subsequently marketed and resold the materials or products. or
used Defendant? materials or products as a raw material for the manufacture of the
intemiediary's product, and for that reason, Defendant had no duty to independently warn
Plaintiffs o f any alleged risks related to such products, and Plaintiffs' claims are thereby barred.
THIRTY-FIFTH DEFENSE -- DUE PROCESS

98.

Insofar as Plaintiffs are unable to identif3~the manufacturers of the substmces,

products and/or equipment that altegedly caused the injuries of which Plaintiffs complain,
Plaintiffs fail to state a claim upon which relief can be granted, since, if such relief were granted,
Defendant would be deprived of its constitutional rights to substantive and procedural due
process of law and equal protection under tlie law as guaranteed by the Fourteenth A~nendmenl
of the United States Constitution and by the Idaho Constitution.
THIRTY-SIXTH DEFENSE -- NO DAMAGES

99.

Plaintiffs have not been damaged by the alleged conduct or the product(s) of

Defendant.
THIRTY-SEVENTH DEFENSE -- UNFORESEEABLE DAMAGES
100.

Plaintiffs' damages, if any, were not foreseeable, in whole or in part, and

therefore cannot be recovered in this action.
THIRTY-EIGHTH DEFENSE -- SPECULATIVE DAMAGES
101.

Some or all of Plaintiffs' claims for alleged damages have not accrued, and/or are

purely speculative, uncertain and contingent, and Plaintiffs therefore are not elititled to recover
any such alleged damages.
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THIRTY-NXNTH DEFENSE -- LIMITATIONS ON DAMAGES
102.

Plaintif-is' damages or losses, if any, are barred or limited by pertinent statutory

and/or common law provisions providing limitations on damages, irtcluding, but not limited to
Idaho Code 9 $ 6- 1603 (Limitation on noneconomic damages) and 6- 1604 (Limitation on
punitive damages).
FORTIETH DEFENSE -- ECONOMIC LOSS DOCTRINE
103.

The relief sought by Plaintiffs in the Cornplainl is barred by the economic loss

doctrine.
FORTY-FIRST DEFENSE -- COLLATERAL SOURCES

.:

104.

Plaintiffs'damages, if any, must be reduced by the Court pursuant to Idaho Code

fj 6- 1606 in the event that any such award includes compensation for damages for which

Plaintiffs have been compensated from collateral sources.
FORTY-SECOND DEFENSE -- OFFSET
105.

To the extent Plaintiffs recovered any moneys in connection with any claim for

workers' compensation benefits or from any other source based upon the events alleged in the
Complaint, any amounts recovered in this action are subject to a credit or offset.
FORTY-THIRD DEFENSE -- FAILURE TO MITIGATE
106.

Plaintiffs are barred from maintaining this action against Defendant because

Plaintiffs, by failing to act reasonably, have failed to mitigate any damages to which Plaintiffs
may be entitled.
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FORTY-FOURTH DEFENSE -- PW-EXISTNG CONDITIONS
107.

Plaintiffs' injuries and dmages, if any, were the result of pre-existing conditions

of Plaintiffs not related to any conduct or product(s) of Defendant.
FORTY-FIFTH DEFENSE -- EXPOSUM TO TOBACCO PRODUCTS
108.

If and to the extent that PlaiYlliffs were users of cigareaes or other tobacco

products and/or if Plaintiffs were exposed to such products by the use of others, such use andor
exposure caused or contributed to the injuries and damages alleged in the Complaint. The
Restatement (2d) of Torts (j 433A hereby is plead as an affirmative defense.
FORTY-SIXTH DEFENSE -- UNUSUAL SUSCEPTIBILITY
109.

Plaintiffs' injuries and damages, if any, were proximately caused or contributed to

by Plaintiffs' unforeseeable idiosyncratic conditions, unusual susceptibilities, or hypersensitive
reactions for which Defendant is not liable.
FORTY-SEVENTH DEFENSE -- NOT A SUBSTANTIAL FACTOR
110.

The Complaint and each claim contained therein are barred on the grounds that

Defendant's product(s) and/or Defendant's alleged failure to warn Plaintiffs were not substantial
factors in bringing about the alleged injuries and damages of which Ptaintiffs complain.
FORTY-EIGHT13 DEFENSE -- ESTOPPEL
111.

As a result of the acts, conduct and/or omissions of Plaintiffs, their agents and/or

any of them, the Complaint and each claim contained therein are barred uiider the doctrine of
estoppel.
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FORTY-NINTH DEFENSE -- GOOD FAITH
112.

Plaintiffsklaims against Defendant are barred, in whole or in part, because

Defendant at all times and places described in the Complaint acted reasonably and in good faith
and without malice or oppression towards Plaintiffs.
FIFTIETH DEFENSE -- DUE CARE AND DILIGENCE
113.

Defendant exercised due care and diligence in all of the matters alleged in rl-re

Complaint, and no act or omission by Defendant was the proximate cause of any dannage, inj~cry,
or Loss to Plaintiffs.
FIFTY-FIRST DEFENSE -- NO CIVIL CONSPIRACY CLAIM

1 14.

Plaintiffs' claims are barred, in whole or in part, because a claim of civil

conspiracy is not, by itself, a recognized claim for relief in Idaho.
FIFTY-SECOND DEFENSE -- NO JOINT AND SEVERAL LIABILITY
115.

There is no concert of action or agency relatioilship between Defendant and any

other defendant(s) in this action, and Defendant therefore is not a joint tortfeasor with any other
such defendant(s) under Idaho Code 5 6-803(5). Accordingly, Defei~daiitcannot be held jointly
or severally liable with any other defendant(s) in this action.
FIFTY-THIRI) DEFENSE -- APPLICABLE LAW
116.

Defendant alleges that the law applicable to Defendant and Plaintiffs is the law as

it existed during the period in which Defendant allegedly engaged in the manufacturing, sale or
distribution of asbestos-containing products.

ANSWER AND DEMAND FOR JURY TRIAL OF DEFENDANT EATON ELECTRICAL
INC. (FORMERLY KNOWN AS "CUTLER-HAMMER INC.") - Page 29

.;/YA

FIFTY-FOURTH DEFENSE -- OTHER CONTROLLNG LAW
1 17.

A law other than the law of Idaho may control the issues of liability and damages

in this action, and Defendant reserves the right to rely on any such law.
FIFTY-FIFTH DEFENSE -- IMPROPER VENUE

1 18.

Plaintiffs have failed to establish that venue is proper in the District Court of tile

Sixth Judicial District of the State of Idaho, in and for the County of Bannock.
FIFTY-SIXTH DEFENSE -- NO JURISDICTION
119.
"'

Lw

To the extent that Plaintiffs' remedies are governed by the worker's compensation

system, this Court lacks subject matter jurisdiction over Plaintiffs7claims.

9,

FIFTY-SEVENTH DEFENSE -- AFFIRMATIVE DEFENSES OF OTHER DEFENDANTS

120.

Defendant hereby incorporates by reference, as though fully set forth herein, any

and all affirmative defenses heretofore and hereafter asserted by other defendants in this action.
STATEMENT REGAFDING ADDITIONAL DEFENSES
Defendant is considering and believes that it may have additional defenses, but does not
have sufficient information at this time to assert such additional defenses. Defendant does not
waive or intend to waive any such defenses, and specifically asserts its intention to amend its
Answer if, pending research and after discovery, facts come to light giving rise to such additional
defenses.

PRAYER FOR REXIEIi'
WHEREFORE, Defendant prays for this Court's judgment as follows:
1.

That the Complaint be dismissed, with prejudice, and that Plaintiffs take nothing

thereby;
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2.

That Defendant be awarded costs and attorney's fees under I.R.C.P. 54 and Idabo

Code $9 12-120, 12-121, 12-123 andlor other applicable statutes and rules; and,

3.

That Defendant be awarded such other and further relief as this Court may deem

just and proper.
DATED this 8th day of September, 2006.
HAWLEY TROXELL ENNIS & HAWLEY LLP

Attorneys for Defendant Eatoii Electrical Inc.
(formerly known as "Cutler-Hammer Inc.")

DEMAND FOR JURY TRIAL
Defendant respectfully demands ajury trial on all issues pursuant to Rule 38(b) of the
Idaho Rules of Civil Procedure, and Defendant will not stipulate to a jury of less than 12 persons.
DATED this 8th day of September, 2006.
HAWLEY TROXELL ENNIS & HAWLEU LLP

RV:

0

Howard D. Burnett
Attorneys for Defendant Eaton Electrical Inc.
(formerly known as "Cutler-Hammer Inc.")
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CERTIFICATE OF SERVICE

I HEWBY CERTIFY that on this 8th day of September, 2006,l caused to be served a
true copy of the foregoing ANSWER AND DEMAND FOR JURY TREAL OF DEFENDPslNT
EATON ELECTRICAL INC. (FORMERLAYK N O W AS "CUTLER-HAMMER INC.") by the
rnetliod indicated below, and addressed to each of the following:
James C. Arnold
PETERSEN, PAMINSON & ARNOLD, PLLC
390 North Capital Avenue
P.O. Box 1645
ldaho Falls, Idaho 83403-1645

X

G. Patterson Keahey
G. PATTERSON KEAHEY, P.C.
One Independence Plaza, Suite 612
Birmingham, Alabama 3 5209

X U.S. Mail, Postage Prepaid

US. Maii, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy
I-land Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Plaintiffs
Christopher C. Burke
GREENER BANDUCCI SHOEMAKER P.A.
The Canegie Building
8 15 West Washington Street
Boise, Idaho 83702

U.S. Mail, Postage Prepaid
Hand Delivered
Overnigl~tMail
E-mail
Telecopy

Attorneys for Defendants CBS Corporation f/Ma Viacom Inc.
f1Ma Westinghouse Electric Corporation, Ingersoll-Rand
Company and Pilkington North America, Inc.
U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telccopy

Alan C. Goodman
GOODMAN LAW OFFICE
P.O. Box D
7 17 7th Street
Rupert, Idaho 83350
Attorneys for Defendant Rupert Iron Works, Inc.

ANSWER AND DEMAND FOR JURY TRIAL OF DEFENDANT EATON ELECTRICAL
INC. (FORMERLY KNOWN AS "CUTLER-HAMMER INC.") - Page 32

.4"64"$

Wade L. Woodard
G m E N E R BANDUCCI SHOEMAKER P.A.
The Garnegie Building
8 15 West Washington Street
Boise, Idaho 83702

U.S. Mail, Postage Prepaid
I-land Delivered
Overnight Mail
E-mail
Telecopy

%

Mary Price Birk
Ronald L. Hellbusch
BAKER & HOSTETLER LLP
303 East 17th Avenue, Suite 1100
Denver, Colorado 80203

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight MailE-mail
Telecopy

Attorneys for Dekndants Cedajnteed Corporation and Union
Carbide Corporation
Thomas J. Lyons
MERRILL & MERRILL, CHARTERED
109 North Arthur, 5th Floor
P.O. Box 991
Pocatello, Idaho 83204-0991

)( U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Jackson Schmidt
PEPPLE JOHNSON CANTU & SCHMIDT, PLLC
1900 Seattle Tower Building
1218 Third Avenue
Seattle, Washington 98 101

)( U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendant Owens-Illinois Inc.
W. Marcus W. Nye
RACINE OLSON NYE BUDGE & BAILEY CHARTERED
20 1 East Center
P.O. Box 1391
Pocatello, Idaho 83204-1391

Y U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendant Advanced Industrial Supply Inc. (flMa
Pocatello Supply, Inc.)
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David H. Maguire
M A G U I m & KRESS
1414 East Center
P.O. Box 4758
Pocatello, Idaho 83205-4758

X U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendants A.W. Ghesterton Company and
Shepard Niles, Inc.
Christopher P. Graham
BRASSEY W-ETHERELL CRAWFORD & GARRETT, LLP
203 West Main Street
P.O. Box 1009
Boise, Idaho 83702

d

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

X

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendants Anchor Packing Company
and Garlock Incorporated
Murray Jim Sorensen
BLASER, SOMNSEN & OLESON, CHARTERED
285 N.W. Main
P.O. Box 1047
Blackfoot, Idaho 83221
Attorneys for Defendant Steel West Inc.

=b( U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

A. Bruce Larson
707 North 7th Avenue, Suite F
P.O. Box 6369
Pocatello, Idaho 83205-6369
Attorney for Defendants Cleaver-Brooks (a Division of Aqua
Chem, Inc.), ITT Industries, Iiic., and P & H Mining Equipment,
Inc. f/Wa Harnischfeger Corporation
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% U.S. hlail, Postage Ptlcpaid

L. Charles Johnson 111
J O m S O N OLSON CI-IARTEED
4 19 West Benton
P.O. Box 1725
Pocatcllo, Idaho 83204- 1725

Halid Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendmt Crokv~iCork & Seal Company, Inc.
Gary T. Dance
Lee Radford
Benjamin C. Ritchie
MOFFATT, THOMAS, BA
CHARTERED
4 12 West Center
P.O. Box 817
Pocatello, Idaho 83204

TT, ROCK & FIELDS

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendants FMC Corporation, Hemy Vogt
Machine Co. and Warren Pumps, Inc.

X U.S. hifail, Postage Prepaid

Donald F. Carey
Robert D. Williams
QUANE SMITH LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-2913

Hand Delivered
Overnight Mail
E-mail
Telccopy

Attorneys for Defendants Reliance Electric Company and
Rockwell Automation. Inc.
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Gary L, Cooper
COOPER (4% LARSEN, C m R T E E D
15 1 North 3rd Avenue, Suite 2 10
P.O. Box 4229
Pocatello, Idaho 83205-4229

>(U.S. Mail, Postage Prep;;ejd
Hand Delivered
Overnight Mail
E-mail
Telecopy

Steven V. Rizzo
STEVEN V. RIZZO, PC
1620 SW Taylor Street, Suite 3350
Podland, Oregon 97205

2U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendants Paramount Supply Company and Zurn
Industries, Inc.
C. Tinsotby Hopkins
Steven K. Brown
HOPKINS RODEN CROCKETT HANSEN & HOOPES,
PLLC
428 Park Avenue
P.O. Box 51219
Iddm Falls, Idaho 83405-1219

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy

)( U.S. Mail, Postage Prepaid

Kay Andrews
B R O W McGAmOLL, L.L.P.
111 Congress Avenue, Suite 1400
Austin, Texas 7870 1-4043

Hand Delivered
Overnight Mail
E-mail
Telecopy

Attorneys for Defendant Kelly-Moore Paint Company, Inc.
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Kent Hansen
Cheri K. Gochberg
UNION PACIFIC RAILROAD COMPANY
280 South 400 West, #250
Salt Lake City, Utah 84 101

U.S. Mail. Postage Prepaid
Hand Delivered
Overnight Mail
E-mai1
Telecopy
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UNION PACIFIC RAILROAD COMPANY
Kent Elansen, #5990
Cheri K. Gochberg, W6782
280 South 400 West, #250
Salt Lake City, Utah 84101
Telephone: (801) 595-3226

B E W A N & SAVAGE, P.C.
E. Scott Savage
Casey K. McGarvey
170 South Main Street, Suite 500
Salt Lake City, Utah 84101
Telephone: (80 1) 328-2200
ssavape@,bermansava~;e.com
mc~arvevtii;i,bemansavarre.
con1
Attorneys for Defendant
Union Pacific Railroad Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BAWOCM
MILDRED CASTOIENA, ET AL.,
Plaintiffs,

1
)

AFFIDAVIT OF CASEY K
McGARVEY

)

Case No. CV-2006-2474-PI

VS.

GENERAL EL,ECTRIC, ET AL,,.
Defendants.

STATE OF UTAH

)

1
:

County of Salt Lake

1

SS.

1

I, CASEY K. McGARVEY, declare and state as follows:

AFFIDAVIT OF
CASEY K. McCARVEY 1

1.

I an an attorney at law presently admitted to practice before, and am held in good

standing in, all of the Courts of the State and Federal Courts of Utah since 1986 (Bar No, 4882). &
attached Exhibit 1.

2.

I am not now currently and have never been suspended or disbarred in any court, asr have

I ever been denied admission to the courts of any state or to any federal court.
3.

I am currently a resident of the state of Utah. My business address is Beman & Savage,

P.C., 170 South Main Street, Suite 500, Salt Lake City, Utah 84101; (801) 328-2200.
4.

1 agree to abide by the Idaho Rules of Civil Procedure as well as a limited admission

pursuant to 222 of the Idaho Bar Commission Rules.
5.

Kent W. Hansen, a member of the Idaho State Bar Association, (Bar No. 5990), 802 West

B m o c k Street, Room 801, Boise, Idaho 83702, will act as co-counsel, with authority to act as attorney
of record for all purposes.
DATED this&*

day of September, 2006.

SUBSCRIBED AND SWORN to before me this

d q a y of September, 2006.

Notary Public
Residing in Salt Lake County

AFFIDAVIT OF
CASEY K. McGARVEY 2

CERTIFICATE OF SERVICE

I hereby certifjr that on this
day of September, 2006, I caused a true and conect
copy of the within and foregoing AFFIDAVIT OF CASEY K. McCARVEY to be mailed. postage
prepaid, to the following:
Attorneys for Plaintiffs
Petersen, Parkinson & Arnold, PLLC
James C. Arnold
390 N. Capital Avenue
P. 0 . Box 1645
Idaho Falls, ID 83403-1645

AFFIDAVIT OF
CASEY K. McGARVEY 3

Attorneys for Plaintiffs
G. PATTERSON !SEAHEY, P.C.
G. Patterson Keahey
One Independence Plaza, Suite 6 12
Bimingham, Alabama 35209

W I O N PACIFIC MILROAD COMPANY
Kent Hansen, #5990
Cheri K. Gochberg, #6782
280 South 400 West, Jii250
Salt Lake City, Utah 84101
Telephone: (801) 595-3226

BERMAN & SAVAGE, P.C.
E. Scott Savage
Casey IS.McCarvey
170 South Main Street, Suite 500
Salt Lake City, Utah 84101
Telephone: (801) 328-2200
ssavane@,bernansavaae.com
incgarvey@,bemansava9e.con1
Attorneys for Defendant
Union Pacific Railroad Company
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BAMNOGK
MILDRED CASTOENA, ET AL.,
Plaintiffs,

1
)
)

1
1

VS.

GENERAL ELECTRIC, ET AL,.
Defendants.

AFFIDAVIT OF E. SCOTT SAVAGE

Case No. GV-2006-2474-Pl

)

1
)

J
STATE OF UTAH

1

:
COUNTY OF SALT LAKE )

SS.

1, E. SCOTT SAVAGE, declare and state as follows:

AFFIDAVIT OF E.
SCOTT SAVAGE 1

2.

I am an attorney at law presenlly admitled to practice before, and am held in good

standing in, all of the Courts of the State and Federal Courts of Utah since 1972 (Bar No. 2865).
attached Exhibit 1
2.
*;
2;

1 am not now currenlly and have never been suspended or disbarred in any court, nor have

I ever been denied admission to the cclurts of any state or to any federal court.

9

3.

1 am currently a resident of the state of Utah. My business address is Berman & Savage,

P.C., 170 South Main Street, Suite 500, Salt Lake City, Utah 84101; (801) 328-2200.
4.

I agree to abide by the Idaho Rules of Civil Procedure as well as a limited admission

pursuant to 222 of the Idaho Bar Commission Rules.

5.

Kent W. Hansen, a member of the Idaho State Bar Association, (Bar No. 59901, 802 West

Bannock Street, Room 801, Boise, Idaho 83702, will act as co-counsel, with authority to act as attorney
of record for all purposes.

,-pi
DATED this

day of September, 2006.

E. Scott Savage

,/

,/ Ek'
SUBSCRIBED AND SWOkV

before me-this

.

@

day of September, 2006.

Notary Public
Residing in Salt Lake County

AFFIDAVIT OF E.
SCOTT SAVAGE 2

i

CERTIFICATE OF SERVICE
day of September, 2006, I caused a true and correct
I hereby certify that on this
copy of the within and foregoing AFFIDAVIT OF E. SCOTT SAVAGE to be mailed, postage prepaid.
to the fallowing:
Attorneys for Plaintiffs
Petersen, Parkinson & Arnold, PLLC
James C . Arnold
390 N. Capital Avenue
P. 0. Box 1645
Idaho Falls, ID 83403-1645

AFFIDAVIT OF E.
SCOTT SAVAGE 3

Attorneys for Plaintiffs
G. PATTERSON KEAHEY, P.C.
G. Pagerson Keahey
One Independence Plaza, Suite 6 12
Bimingham, Alabama 35209

Kent Hansen #5990
Cheri K. Gocbberg, #6782
UNION PACIFIC RAILROAD COIvfPANY
280 South 400 West, ff250
Salt Lake City, UT 84101
Telephone: (801) 595-3226
BERMAN & SAVAGE
E. Scott Savage
Casey K. McGarvey
170 South Main Street, Suite 500
Salt Lake City, Utah 84 101
Telephone: (801) 328-2200
Attorneys for Defendant
Union Pacific Railroad Company
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

1

MILDRED CASTOENA, ET Al.,
Plaintiffs,
VS.

)
)
)

1
1
1

GENERAL ELECTRIC, ET AL,.
Defendants.

j
)

UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON PLAINTIFF'S JURY
DEMAND
Civil Action No. CV-2006-2474-PI

Defendant Union Pacific Railroad Company ('Defendant") hereby answers plaintiffs
Complaint and alleges as follows:
FIRST DEFENSE
The Complaint fails to state a claim against the Defendant upon which relief can be

UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 1

+dS

granted.
SECOND DEFENSE
Responding to the particular allegations contained in the Complaint, Defendat admits,
denies and alleges as follows:

1.
*-

Responding to paragraph 1 of the Complaint, Defendant admits that it is a

Delaware Corporation, that this Court has personal jurisdiction over this Defendant at this time,

+$

d!

and that venue is proper. However, Defendant expressly denies that at any time it "was/is
pursuant to Idaho law a product manufacturer or seller of asbestos containing materials which
were sold, distributed and used in Idaho." Defendant lacks sufficient knowledge or infomation
at this time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 1.
2.

Defendant lacks sufficient knowledge or information at this time to adrnit or deny

the allegations contained in paragraph 2 of the Complaint, and therefore denies the allegations of
that paragraph.

3.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 3 of the Complaint, and therefore denies the allegations of that
paragraph.

4.

Defendant lacks sufficient knowledge or infomation at this time to admit or deny

the allegations of paragraph 4 of the Complaint, and therefore denies the allegations of that
paragraph.
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
WLIANCE UPON JURY DEMAND 2
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5.

Dekndant lacks sufficient knowledge or information at this time to admit or deny

the allegations of pasagraph 5 of the Complaint, and therefore denies the allegations of that
paragraph.

6.

Defendmt lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 6 of the Complaint, and therefore denies the allegations of that
*
"I
"(

paragraph.

*<

7.

Defendant lacks sufficient knowledge or information at this time to adrnit or deny

the allegations of paragraph 7 of the Complaint, and therefore denies the allegations of that
paragraph.

8.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 8 of the Complaint, and therefore denies the allegations of that
paragraph.

9.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 9 of the Complaint, and therefore denies the allegations of that
paragraph.
10.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 10 of the Complaint, and therefore denies the allegations of that
paragraph.
11.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 11 of the Complaint, and therefore denies the allegations of that
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 3

paragraph.

12.

Def'cndant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 12 of the Complaint, and therefore denies the allegations of that
paragraph.
13.

Defendant lacks sufficient knowledge or information at this time to admit or deny

iY

"P
+

the allegations of paragraph 13 of the Complaint, and therefore denies the allegations of that
paragraph.

14.

Defendant lacks sufficient knowledge or information at this time to admit or dzny

the allegations ofparagraph 14 of the Complaint, and therefore denies the allegations of that
paragraph.
15.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 15 of the Complaint, and therefore denies the allegations of that
paragraph.
16.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 16 of the Complaint, and therefore denies the allegations of that
paragraph.
17.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 17 of the Complaint, and therefore denies the allegations of that
paragraph.
18.

Defendant lacks sufficient knowledge or information at this time to admit or deny

UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 4
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the allegations of paragraph 18 of the Gomplaint, and therefore denies the allegations of that
paragraph.

19.

Defendant lacks sufficient knowledge or information at this time to a h i t or deny

the allegations of paragraph 19 of the Complaint, and therefore denies fhe allegations of that
paragraph.
20.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 20 of the Complaint, and therefore denies the allegations of that
paragraph.
21.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 21 of the Complaint, and therefore denies the allegations of that
paragraph.
22.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 22 of the Complaint, and therefore denies the allegations of that
paragraph.
23.

Defendant lacks sufficient knowledge or information at this time to adrnit or deny

the allegations of paragraph 23 of the Complaint, and therefore denies the allegations of that
paragraph.
24.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the alllegations~ofparagraph 24 of the Complaint, and therefore denies the allegations of that
paragraph.
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 5

25.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 25 of the Complaint, and therefore denies the allegations of that
paragraph.

26.

Defendant lacks sufficient knowledge or information at this time to admit or deny

**,
i f
"?

the allegations of paragraph 26 of the Complaint, and therefore denies the allegations of that

t "

"4

paragraph.
27.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 27 of the Complaint, and therefore denies the allegations of that
paragraph.
28.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 28 of the Complaint, and therefore denies the allegations of that
paragraph.
29.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 29 of the Complaint, and therefore denies the allegations of that
paragraph.
30.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 30 of the Complaint, and therefore denies the allegations of that
paragraph.
3 1.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 3 1 of the Complaint, and therefore denies the allegations of that
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 6
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32.

Defendant lacks sufficient knowledge or infomation at this time to admit or deny

the allegations of paragraph 32 of the Complaint, and therefore denies the allegations of that

L"

-?

L

6

+,

33.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 33 of the Complaint, and therefore denies the allegations of that
paragraph.
34.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 34 of the Complaint, and therefore denies the allegations of that
paragraph.
35.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 35 of the Complaint, and therefore denies the allegations of that
paragraph.
36.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 36 of the Complaint, and therefore denies the allegations of that
paragraph.
37.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 37 of the Complaint, and therefore denies the allegations of that
paragraph.
38.

Defendant lacks suficient knowledge or information at this time to admit or deny

UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
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the allegations of paragraph 38 of the Complaint, and therefore denies the allegations of that
paragraph.

39.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 39 of the Complaint, and therefore denies the allegations of that
ii
F

paragraph.

d

L*,

40.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 40 of the Complaint, and therefore denies the allegations of that
paragraph.

41.

Defendant lacks sufficient knowledge or information at this time to adrnit or deny

the allegations of paragraph 41 of the Complaint, and therefore denies the allegations of that
paragraph.
42.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 42 of the Complaint, and therefore denies the allegations of that
paragraph.
43.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 43 of the Complaint, and therefore denies the allegations of that
paragraph.
44.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 44 of the Complaint, and therefore denies the allegations of that
paragraph.
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 8
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45.

Defendant lacks sufficient bowledge or information at this time to admit or deny

the allegations of paragraph 45 of the Complaint, and therefore denies the allegations of that
paragraph.

46.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 46 of the Complaint, and therefore denies the allegations of that
#*

*5

;4
LA

paragraph.

47.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the a1,legationsof paragraph 47 of the Complaint, and therefore denies the allegations of that
paragraph.
48.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegatioils of paragraph 48 of the Complaint, and therefore denies the allegations of that
paragraph.

49.

Defendant lacks sufficient knowledge or information at this time to adrnit or dzny

the allegations of paragraph 49 of the Complaint, and therefore denies the allegations of that
paragraph.

50.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 50 of the Complaint, and therefore denies the allegations of that
paragraph.

5 1.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 5 1 of the Complaint, and therefore denies the allegations of that
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
RELIANCE UPON JURY DEMAND 9
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paragraph.
52.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 5 2 of the Complaint, and therefbre denies the allegations of that
paragraph.
I

lo

53.

Defendant lacks sufficient knowledge or information at this time to admit or deny

$@

the allegations of paragraph 53 of the Complaint, and therefore denies the allegations of that
paragraph.
54.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 54 of the Complaint, and therefore denies the allegations of that
paragraph.

55.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 55 of the Complaint, and therefore denies the allegations of that
paragraph.

56.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 56 of the Complaint, and therefore denies the allegations of that
paragraph.

57.

Defendant lacks sufficient knowledge or information at this tirne to admit or deny

the allegations of paragraph 57 of the Complaint, and therefore denies the allegations of that
paragraph.

58.

Defendant lacks sufficient knowledge or information at this time to admit or deny

UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
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the allegations of paragraph 58 ofthe Gomplaia, and. therefore denies the allegations of that
paragraph.

59.

Responding to paragraph 54 of the Complaint, Defendant admits that it is a

company auhorized to do business in the State of Idako, that it is subject to the personal
",

;g

jurisdiction of this Court at this time, and that sewice of' process may be obtained at its principal

La

place of business in Omaha, Nebraska. Defendmt lacks sufficient: knowledge or infomation at
this time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 59.

60.

Defendant lacks sufficient knowledge or infomation at this time to admit or deny

the allegations of paragraph 60 of the Complaint, and therefore denies the allegations of that
paragraph.

61.

Defendmt lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 61 of the Complaint, and therefore denies the allegations of that
paragraph.
62.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 62 of the Complaint, and therefore denies the allegations of that
paragraph.

63.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 63 of the Complaint, and therefore denies the allegations of that
paragraph.
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
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64.

De-fendant denies the allegations in paragraph 64 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those Alegations of
paragraph 64.

65.

Defendant denies the allegations in paragraph 65 of the Complaint to the extent

_1"

*

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 65.

66.

Defendant denies the allegations of paragraph 66 of the Cornplait~t.

67.

Defendant denies the allegations of paragraph 67 of the Complaint.

68.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 68 of the Complaint, and therefore denies the allegations of that
paragraph.

69.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 69 of the Complaint, and therefore denies the allegations of that
paragraph.
70.

Defendant lacks sufficient knowledge or information at this time to admit or deny

the allegations of paragraph 70 of the Complaint, and therefore denies the allegations of that
paragraph,
7 1.

Defendant incorporates its responses to paragraphs 1 through 70 herein.

UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
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72.

Defendant denies the allegations in paragraph 72 of the ComplL?intto the exterrt

they pertain to or include Defendant. Defendmt lacks sufficient howledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 72.
73.

Defendant denies the allegations in paragraph 73 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragrapb 73.
74.

Defendant denies the allegations in paragraph 74 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 74.
75.

Defendant denies the allegations in paragraph 75 of the Complairat to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 7 5.

76.

Defendant denies the allegations in paragraph 76 of the Complairtl to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 76.
UNION PACIFIC RAILROAD
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77.

Defendmt denies the allegations in paragraph 77 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 77.

v

*#-

y

78.

Defendant denies the allegations in paragraph 78 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 78.

79.

Defendant incorporates its responses to paragraphs 1 through 78 herein.

80.

Defendant denies the allegations in paragraph 80 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 80.
8 1.

Defendant denies the allegations in paragraph 8 1 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 8 1.
82,

Defendant denies the allegations in paragraph 82 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
UNION PACIFIC RAILROAD
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paragraph 82.
83.

Defendant denies the allegations in paragraph 83 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or inforn~ationat this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 83.
P"
\J

84.

Defendant denies the allegations in paragraph 84 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 84.
85.

Defendant denies the allegations in paragraph 85 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 85.
86.

Defendant denies the allegations in paragraph 86 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 86.
87.

Defendant denies the allegations in paragraph 87 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient howledge or infomtation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
UNION PACIFIC RAILROAD
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pasagraph 87.

88.

Defendant denies the allegations in paragraph 88 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 88,

89.

Defendant incorporates its responses to paragraphs 1 through 88 herein.

90.

Defendant denies the allegations in paragraph 90 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 90.
9 1.

Defendant denies the allegations in paragraph 9 1 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 9 1.
92.

Defendant denies the allegations in paragraph 92 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or information at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 92.
93.

Defendant denies the allegations in paragraph 93 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient howledge or information at this
UNION PACIFIC RAILROAD
COMPANY'S ANSWER AND
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time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 93.

94.

Defendant incorporates its responses to paragraphs 1 through 93 herein.

95.

Defendant denies the allegations in paragrqh 95 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 95.
96.

Defendant denies the allegations in paragraph 96 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomiation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 96.
97.

Defendant denies the allegations in paragraph 97 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomatiom at this
time to admit or deny the remaining allegations, and therefore denies those allegations sf
paragraph 97.
98.

Defendant denies the allegations in paragraph 98 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 98.
99.

Defendant denies the allegations in paragraph 99 of the Complaint to the extent

UNION PACIFIC RAILROAD
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they pertain to or include Defendant. Defendant lacks sufficient knowledge or infonxation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 99.
100.

Defendant denies the allegations in paragraph 100 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomatbsaal at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
J

tli

paragraph 100.

L4

101.

Defendant denies the allegations in paragraph 10 1 of the Complaiat ts the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 101.
102.

Defendant denies the allegations in paragraph 102 of the Complaint to the extent

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations s f
paragraph 102.
103.

Defendant denies the allegations in paragraph 103 of the Complaint to the exteni

they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 103.
104.

Defendant denies the allegations in paragraph 104 of the Complaint to the extent
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they pertain to or include Defendant. Defendant lacks sufficient knowledge or infomation at this
time to admit or deny the remaining allegations, and therefore denies those allegations of
paragraph 104.
105.

Defendmt incorporates its responses to paragraphs I tbrough Z 04 herein.

106.

Paragraph 106 of the Complaint clearly pcrt.ains solely to Metropolitan Life and

does not pertain to Defendant, and no answer is required from Defendant. Ne\rerlheless,
6
.I-

Defendant lacks sufficient knowledge or information at this time to admit or deny the allegations

*/

of paragraph 106, and therefore denies the allegations of that psagraph.
107.

Paragraph 107 of the Complaint clearly pertains solely to Metropolitan Life and

does not pertain to Defendant, and no answer is required from Defendant. Nevertheless,
Defendant lacks sufficient knowledge or information at this time to admit or deny the allegaxarisns
of paragraph 107, and therefore denies the allegations of that paragraph.
108.

Paragraph 108 of the Cornplaint clearly pertains solely to Metropoli~anLife and

does not pertain to Defendant, and no answer is required from Defendant. Nevertheless,
Defendant lacks sufficient knowledge or information at this time to admit or deny the allegations
of paragraph 108, and therefore denies the allegations of that paragraph.
109.

Paragraph 109 of the Complaint clearly pertains solely to Metropolitan Life m d

does not pertain to Defendant, and no answer is required from Defendant. Nevertheless,
Defendant lacks sufficient knowledge or information at this time to admit or deny the aIlegatioas
of paragraph 109, and therefore denies the allegations of that paragraph..
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110.

Paragraph 110 ofthe Complaint clearly pertains solely to Metropolitm Life and

does not pertain to Defendant, and no answer is required from Defendant. Nevertheless,
Defendant lacks sufficient howledge or information at this time to admit or deny the allegations
of paragraph 110, md therefore denies the allegations of that paragraph.
111.

Paragraph 111 of the Complaint clearly pertains solely to Metropolitan Life and

does not pertain to Defendant, and no answer is required from Defendant. Nevertheless,

.6
<b

Defendant lacks sufficient knowledge or information at this time to admit or deny the allegations
of paragraph 111, and therefore denies the allegations of that paragraph.
112.

Defendant incorporates its responses to paragraphs 1 through 11I herein.

113.

Paragraph 113 of the Complaint clearly pertains solely to "Premise Defendants"

and does not pertain to Defendant who has not been alleged to be a "Premise Defendant," and no
answer is required from Defendant. Nevertheless, Defendant lacks sufficient knowledge or
information at this time to admit or deny the allegations of paragraph 113, and therefore denies
the allegations of that paragraph.
114.

Paragraph 114 of the Complaint clearly pertains solely to "Premise Defendants"

and does not pertain to Defendant who has not been alleged to be a "Premise Defendant," m d n0
answer is required from Defendant. Nevertheless, Defendant lacks sufficient knowledge or
information at this time to admit or deny the allegations of paragraph 114, and therefore denies
the allegations of that paragraph.
115.

Defendant denies each and every allegation not expressly admitted herein.
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THIRD DEFENSE
Plaintiffs claims against Defendant are barred by the applicable statute of limitations, or
by the doctrines of estoppel, waiver or laches. or by release, in that, among other things, plaintiff
failed to notify this Defendant of any problem with asbestos or asbestos products within a
reasonable time after they purportedly discovered or should have discovered any dekct or
nonconformity, if any existed.
#\
t

V

rt

FOURTH DEFENSE
The plaintifrs claims are barred by applicable statutes of limitation or by the doctrine of
repose in the State of Idaho or any other applicable state or jurisdiction, including IDAHOCODE

FIFTH DEFENSE
Any damages suffered by plaintiff, which Defendant denies, were either caused by andor
contributed to by the negligence of the plaintiff and/or caused by and/or contributed to by the acts
or negligence of others for whom Defendant is not responsible, including but not limited to ail
co-defendants, and Defendant's liability, if any, should be extinguished or reduced accordingly.
See IDAHOCODEANN. § 6-801, et seq, The following entities may have caused or be at fault for
plaintiffs claimed damages: Johns-Manville Corporation, Manville Capsration, Amstrong
World Industries, Inc., Babcock & Wilcox, Baldwin-Ehet Hill, Bullough Asbestos and Supply
Company, Bullough Insulation & Supply Company, Bullough Abatement, Inc., Carey Canada,
Keene Corp., Celotex Corporation, Chicago Fire Brick Co., Eagle-Picher, E. J. Bartells, FederalUNION PACIFIC RAILROAD
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Mogul Products, Inc., Moog Automotive Products, Inc., Wagner Electric Corporation, Ferodo
America, Inc., Forty-Eight Insulations, Fibreboard Corporation, G-I Holdings, Inc., GAF
Corporation, Inc. (individually and as successor-in-interest to Ruberoid), Gasket Holdings, Ine.,
Flexitallic, Inc., Catke, H.K. Porter, Harbison-Walker Refractories Company, Kaiser Aluminum
& Chemical Corporation, Kaiser Refractories, Nicolet, North American Refractories, Owens-

Corning Corporation, Owens-Illinois, Philip Carey Company, Pittsburgh Corning Corporation,
a

Plibrico Company, Raymark, Raybestos-Manhattan, Rock Wool Manufacturing, Rutland Fire

*BL

Clay, Synkoloid, Standard Insulations, The Ryder Corporation, Unarco, United States Gypsum
Company, U.S. Mineral, National Gypsum Company, Asbestos Claims Management
Corporation, W.R. Grace, & Co.-Conn., ABB Lummus Global, Inc., ACandS, A.P. Green
Industries, Inc., A.P. Green Services, Inc., Amatex, Combustion Engineering, parties named in
plaintiff's Complaint, plaintiffs employers, the U.S. A m y , the U.S. Wavy, the United States
Goverment, and unknown manufacturers of asbestos and asbestos-containing products to which
plaintiff may have been exposed. The cigarette manufacturers, including but not limited to, the
following may also have caused or been at fault for plaintiffs claimed damages: Phillip Morris,
Inc., R.J, Reynolds Tobacco Company, Brown & Williamson Tobacco Corporation, B.A.T.
Industries, p.l.c., Lorillard Tobacco Company, Liggett Group, Inc., United States Tobacco
Company, and the American Tobacco Company, Inc. Additional entities that caused or are at
fault for plaintifffs claimed damages will be identified as they are discovered.
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SIXTH DEFENSE
To the exten_t:Defendant may be fomd liable Sbr plaintiffs alleged injuries, Defend& is
entitled to a set-off against or mitigation of any damages claimed by plaintiff iin an amount equal
to any advances, supplemental sichess benefits, short or long tern disability benefits, medical
benefits and/or other benefits plaintiff has received, or will receive.
SEVENTH DEFENSE

4

Lp

This Defendant is entitled to an offset .for any potential damages awarded the plaintiff for
payments made to the plaintiff by other co-defendants or third parties relating to the alleged
injury, damage, or disease of plaintiff.

EIGHTH DEFENSE
Plaintiff has aggravated or failed to mitigate the alleged damages.

NMTH DEFENSE
At the time of plaintifrs alleged exposures to the alleged asbestos-containiirngmaterials,
the body of knowledge in the scientific, medical and industrial community did not recognize any
risk or danger involved with the use of the asbestos-cont~ningproducts to which plaintiff alleges
to be exposed, and Defendant will rely upon the state of the art defense and its coinpliance with

all statutes, regulations and industry standards.
TENTH DEFENSE
Plaintiff has failed to join one or more indispensable parties.
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ELEVENTH DEFENSE
Venue may not be proper in this Court.
TWELFTH DEFENSE
No products were manufactured, supplied or sold by this Defendant.
THIRTEENTH DEFENSE
The plaintiff did not reasonably rely on any alleged act, failure to disclose, or failure to

-

act by this Defendant.

\[+-

1-4

FOURTEENTH DEFENSE
Any plaintiff's claim for punitive damages is not recoverable and is barred by at least the
following provisions of the United States Constitution and Idaho Constitutions: (1) the dare
process clauses of the fifth and fourteenth amendments to the United States Constitution, and
Article I, § 13 of the Idaho Constitution; (2) the taking clauses of fifth and fourteenth
amendments to the United States Constitution and Article I, § 14 of the Idaho Constimion; (3)
the equal protection clauses of the fourteenth amendment to the United States Constitution and
Article I, § 2 of the Idaho Constitution; (4) the prohibitions against excessive fines and
punishments contained in the eighth amendment to the United States Constitution and Article I, 5
6 of the Idaho Constitution; (5) the prohibition of ex post faeto laws contained in Article I, $ 16
of the Idaho Constitution; and (6) the open court provision in Article I, § 18 of the Idaho
Constitution. No award of punitive damages, if any, may exceed the sum of $250,000,00 as
provided by, inter alia, IDAHOCODEA m . § 6-1603 (2004). Any claim for punitive damages is
UNION PACIFIC RAILROAD
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W h e r barred or limited by the provisions of IDAHOCODEANN.5 6- 1604.
FIFTEENTH DEFENSE
This Defendaw alleges on infomation and belief, that plaintiff knew, or in the exercise of
ordinary care, should have known ofthe risks and hazards involved in the underlaking in xvhich
plaintiff were engaged, but nevertheless freely and voluntarily consented to and assumed the
risks and hazards incident to said operations, acts and conduct at the times and places mentioned
i

<
*-B

L.I-"

in the Complaint.
SIXTEENTH DEFENSE
In the event plaintiff asserts a claim for loss of consoflium, plaintiff may have failed to
meet the requirements of IDAHOCODEANN.§ 5-3 11 to sustain an action for consoutiurn. This
Defendant also asserts all of its affirmative defenses contained herein against plainliffs claim for
loss of consortium
SEVENTEENTHDEFENSE
This Defendant alleges, based upon information and belief, that other than itself the
employers of plaintiff or others were negligent and careless with respect to the matters alleged in
the Complaint and that such negligence and carelessness was the intervening and/or sole
proximate cause of plaintiffs alleged injury, damage and disease.
EIGHTEENTH DEFENSE
This Defendant alleges, based upon information and belief, that the prodwts in question
were improperly maintained and used andlor were abused and that such improper maintenance
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and use and abuse w r e intervening andor proximate causes of plaintiffs alleged injuq, damage
and disease.
NINETEENTH DEFENSE
This Defendant alleges, based upon information and belief, that the plaintifrs claims are
barred based upon modification, alteration, or change in some manner of the products identified

.,
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in the Complaint.

i

TWENTIETH DEFENSE
This Defendant alleges, based upon information and belief, that the plaintiff is unable to
identify the actual manufacturer or manufacturers of the products which allegedly caused the
injury, damage and disease which plaintiffs claim to have suffered, and that said manufacturers
were entities other than this Defendant. Therefore, this Defendant is not liable for plaintiffs
alleged injury, damage or disease.
TWENTY-FIRST DEFENSE
Any claim for non-economic loss or injury may not exceed any applicable limits, whether
statutory or otherwise.
TWENTY-SECOND DEFENSE
In the event plaintiff asserts a claim for breach of contract or warranty, plaintiff failed to
give timely, adequate, and sufficient notice of the alleged breach of implied wmmty of
merchantability and fitness for a particular purpose, if any, and their claims for such alleged
breach are, therefore, barred.
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TWENTY-THIm DEFENSE
In the event plaintiff asserts a claim for breach of contract or wananty, no privity of
contract or privity of any kind exists between this Defendant and the plaintiff.
TMNTY-FOURTH DEFENSE
Exposure to asbestos, if any, by plaintiff as a result of this Defendant's acts or omissions
must, in law, be considered de minirnis and not a proximate cause of plaintifrs injuries.
I
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TWENTY-FIFTH DEFENSE

If the plaintiff used tobacco products, including but not limited to, cigarettes or were
exposed to smoke from these products, such use or exposure was an intervening and/or the
proximate cause of the alleged injury, damage and disease and of the damages claimed by the
plaintiff, or such products and smoke contributed to the alleged injury, damage and disease.
TWENTY-SIXTH DEFENSE
The acts, conduct, or omissions of plaintiff and/or third parties intervened and superseded
the alleged negligence or other liability, if any, of this Defendant with respect to the alleged
injury, damage or disease of plaintiff.
TWENTY-SEVENTH DEFENSE
If plaintiff incurred any injury or damage, which this Defendant denies, the risk of such
latent injury or damage was not foreseeable.
TWENTY-EIGHTH DEFENSE
Even if the plaintiff was exposed to any asbestos fibers caused by this Defendant, which
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this Defendmt denies, such exposure did not cause or contribute to, or was not a substmtial
factor in bringing about, the injury, condition, or damages alleged in plaintifrs Complaint.

TVVENTY-NPNTH DEFENSE
This Deftendmt denies all cross-claims which have been asserted or which may be
asserted against it in this matter and hereby incorporates the defenses in this answer with regad
to any and all cross-claims against it by any co-defendant.
THIRTIETH DEFENSE
Any theories or liability based on concert of action, enterprise liability, market share
liability or any similar theory of liability, if applied by the Court herein, would deny this
Defendant its right to equal protection of law and due process of law as guaranteed by the
Constitution of the United States and Art. I, Sections 2 and 13 of the Idaho Constitution,
THIRTY-FIRST DEFENSE
To the extent that plaintiff has attempted to allege market share andlor enterprise and/or
alterative liability andlor conspiracy andlor concert of action liability, plaintiff has not alleged
causes of action upon which relief may be granted as against this Defendant. To the extent such
conspiracy is proven to be true, this Defendant was also the victim of such conspiracy and is
thereby relieved in equity from legal doctrines, such as strict liability, which might otherwise be
used to create liability of this Defendant.
THIRTY-SECOND DEFENSE
Defendant reserves a defense of personal jurisdiction and subject matter jurisdiction
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where plaintiff bas not identified the date, tirne and place of expostre of any product of this
Defendant which is alleged to have caused injury.
THIRTY- THIRD DEFENSE
To the extent plaintiff claims injury from a product of this Defendant at a tirne and
location in which now existing legal doctrines of liability did not exist, plaintiff has no claim.
THIRTY-FOURTH DEFENSE
,

2
e

Defendant denies making any false representations to the plaintiff and to the extent m y

-1,

:y.

identified statement was in error of fact, those statements were not material nor did plaintiff rely
upon them.
THIRTY-FIFTH DEFENSE
To the extent the Court applies a duty to this Defendant concerning any product alleged to
have caused harm to the plaintiff, including doctrines of strict liability, the benefit of the pro&iucts
outweigh the risks of any danger inherent in the product so as to bar application of doctrines of
strict liability or duty beyond mere negligence.
THIRTY-SIXTH DEFENSE
This Defendant was not engaged in any ultra hazardous activity or in the manufactwe,
formulation, packing, labeling, distribution or sale of any product for which liabiliw under m y
such legal doctrine would attach.
THIRTY-SEVENTH DEFENSE
Doctrines of res judicata and collateral estoppel, along ~ ~ 5the
t h Primary Right Doctrine
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bar this action. To the extent plaintiff has shown to have been exposed to any asbestos while
plaintiff acted as an independent contractor, Defendmt had no duty to the plaintiff caused by any
condition or danger which was or should have been obvious to him.
THIRTY -EIGHTH DEFENSE
Plaintiffs claims for alleged pain and suffering are precluded by applicable Idaho law.
TI-IIRTY-NmTH DEFENSE
This Defendant made no warranties of any kind express or implied, to plaintiff herein.
FORTIETH DEFENSE
This Defendant assests that it bas been required to obtain counsel to represent it against
the claims alleged by plaintiffs. Plaintiffs claims against this Defendant are filed in bad faith,
without merit or otherwise in violation of IDAHOCODEANN.5 12-123. This Defendant,
therefore, is entitled to its reasonable attorney fees and costs incurred herein.

See IDAHOCODE

FORTY-FIRST DEFENSE
Plaintiffs claims are barred in whole or in part, by the doctrine of unclean hands.
FORTY-SECOND DEFENSE
Plaintiff's claims are barred, in whole or in part, by plaintiffs failure to plead special
damages with p&icularity, as required by Idaho Rules of Civil Procedure 9(g).
FORTY-THIRD DEFENSE
This action is or will be subject to dismissal in whole or in part, as required by Idaho
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Rules of Civil Procedure 17(a) and 25(a).
FORTY-FOURTH DEFENSE
To the extent discovery in this action will support any additional affirmative defenses
under Rule 8 of the Idaho Rules of Civil Procedure, this Defendant asserts such defenses and
specifically alleges those and any other matters constituting avoidance or affimative defenses.
FORTY-FIFTH DEFENSE
This Defendant incorporates by reference and alleges all affirmative defenses asserted by
6,

4

the other defendants in this action.

t"

WE-IEEFOW, Defendant prays that the Complaint be dismissed with prejudice and
upon the merits and that it be awarded its costs incurred in defending this action, together with all
other such relief to which it may prove to be entitled.
JURY DEMAND
Pursuant to Rule 38 of the Idaho Rules of Civil Procedure, Defendant relies upon
plaintiff's jury demand that this action be tried to a jury.
DATED this

[P&day of September, 2006.
UNION PACIFIC RAILROAD COMPANY
BERMAN & S A V M E , P.C.

Cheri Kfbcl&erg
Attorney for Defendant Union Pacific Railroad
Company
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CERTIFICATE OF SERVICE

&

1 hereby certify that on this
day of September, 2006,I caused a true and correct copy
of the within and foregoing UNION PACIFIC MILROAD COMPANY'S A N S W R AND
E L I A N C E ON PLAMT1FFS"URY DEMAND to be e-mailed and/or mailed, postage prepaid,
to the following:
Attorneys for Plaintiffs
Petersen, Parkinson & Arnold, PLLC
James C. Arnold
390 N. Capital Avenue
P. 0 . Box 1645
Idaho Falls, ID 83403-1645
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Attorneys for Plaintiffs
C. PATTERSON KEAHEY, P.C.
G. Paaerson Keahey pkeahey~~mesoliclr,.com
One Independence Plaza, Suite 612
Biminghm, Alabama 35209
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DAVID H. MAGUIRE (ISBtf: 2 109)
MAGIIIm &
SS
1414 E. Center - P.O. Box 4758
Pocatello, Idaho 83205-4758
Telephone: (208) 232-5 167
FAX: (208) 232-5 181
Attorney for Defendants A. W. Chesterton
& Shepard Niles, Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
@\

4
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MILDRED CASTORENA, et al.,

)

CASE NO. CV-2006-2474-PI

)
)

DEFENDANT SHEPARD NILES,

Plaintiffs,
VS.
GENERAL ELECTRIC; A. W.
CHESTERTON COMPANY; SHEPARD
NILES, N C . , et al.,
Defendants.

)

RVC.'S ANSWER TO PLAINTIFFS'
COMPLAINT

1
1
1

COMES NOW Defendant ShepardNiles, Inc., by and through its attorney, David H. Maguire
of Maguire & Ki-ess, and answers Plaintiffs' Complaint as follows:
1.

This Defendant denies the allegations in paragraph 1 of the Complaint that relate to

this Defendant.
2.

Paragraphs 2, 3, 4 and 5 of the Complaint are not applicable to this Defendant;

therefore no answer is made thereto.
3.

This Defendant denies the allegations in paragraph 6 of the Complaint.
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Paragrsrphs7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,22,23,24,25,26,

4.

27,28,29,30,31,32,33,34,35,36,37,38,39,40,41,42,43,44,45,46,47,48,49,50,51,52 and
53 of the Complaint are not applicable to this Defendmt; herefore no answer is made thereto.

5.

This Defendanl denies d ~ allegations
e
in pwagraph 54 of the Complaint.

6.

Paragraphs 55,56,57,58,59,60,61,62 ancl63 of the Complaint are not applicable

to this Defenda~~t;
therefore no answer is made thereto.
This Defendant denies the allegations in paragraphs 64, 65, 66 and 67 of the

7.
4l 0

Complaint.

$
8.

Paragraphs 68 and 69 ofthe Cornplaint are not applicable to this Defendant; therefjre

no answer is made thereto.

9.

This Defendant admits paragraph 70 of the Complaint.

10.

In response to paragraph 71 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.

11.

This Defendmt denies the allegations in paragraphs 72,73,74,75,76,77 and 78 of

the Complaint.
12.

In response to paragraph 79 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.

13.

This Defendant denies the allegations in paragraphs 80,8 1,82,83,84,85,96,87 and

88 of the Complaint.
14.

In response to paragraph 89 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
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15.

This Defendmt denies the allegations in paragraphs 90, 91, 92 and 93 of the

Complaint.
16.

In response to paragraph 94 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
17.

This Defendant denies the allegations in p a a ~ a p h 95.96,97,98,99,100,101,102,
s

103 and 104 of the Complaint.
18.

In response to paragraph 105 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
19.

This Defendant denies the allegations in paragraphs 106,107,108,109,110 and 1 I I

of the Complaint.
20.

In response to paragraph 112 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
21.

This Defendant denies the allegations in paragraphs 113 and 114 of the Complaint.

22.

In response to paragraph 115 of the Complaint, this Defendant incorporates Its

previous responses to the 116, 117, 118, 119,120,121 and 122 of the Complaint are not applicable
to this Defendant; therefore no answer is made thereto.
23.

Paragraphs 123, 124 and 125 of the Complaint are not applicable to this Defendant;

therefore no answer is made thereto.
FIRST DEFENSE
Plaintiffs' Complaint fails to state a claim against this Defendant for which relief may be
granted.

-
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SECOND DEFENSE
This Defendmt denies each and every allegation of the Complaint not specifically admitted
in this h s w e r .

THIRD DEFENSE
Plaintiffs' claims may be barred by the doctrines of waiver, estoppel and laches.

FOURTH DEFENSE
No acts or omissions of this Defendant caused the damage, injury or disease which Plaintiff
4

-i

claims to have suffered.

s:
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FIFTH DEFENSE
Plaintiffs' negligence equals or exceeds any negligence of this Defendant, and Plaintiffs'
claims are barred by the doctrine of comparative negligence pursuant to Idaho Code $6-801, et seq.
SIXTH DEFENSE
The claims in the Complaint and each Count thereof are barred by the appropriate statute of
limitations, including, but not limited to, Idaho Code $9 5-216,s-219,5241 and 6-1403.
SEVENTH DEFENSE
Plaintiffs' negligence must be compared to the negligence, if any, of Defendants, and
Plaintiffs' recovery, if any, must be reduced, under the doctrine of comparative negligence, by
Plaintiffs' corresponding degree of negligence, pursuant to Idaho Code $6-801, et seq., and $6-1405.
EIGHTH DEFENSE
Plaintiff assumed the risk of any injuries allegedly sustained as a result of exposure to
asbestos-containing products used by or near Plaintiff.
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NINTH BEF);;NSE
m a t e v e r dmages were incurred by Plaintiff were the result of inlervening and/or
superceding acts or omissions of parties over whom this Defendant had no control.
TENTH DEFENSE
Plaintiff did not reasonably rely on any alleged act, failure to disclose or faifwe to act by this
Defendant.
ELEVENTH DEFENSE

<,

&b;

The products manufactured by this Answering Defendant were not unsafe or unreasonably
dangerous.
TWELFTH DEFENSE
Plaintiff was not exposed to, nor did he otherwise come into contact with, any products
manufactured by this Defendant.
THIRTEENTH DEFENSE
If my less, damage or detriment occurred as alleged in Plaintiffs'Complaint, or any alleged
cause of action therein, the loss, injury, damage or detriment was and is a result of the failure of
Plaintiff or other persons to use this Defendant's products, if any were used. in the manner for which
they were intended for use and/or Plaintiffs' andlor other persons' use of this Defendant's products
in an unreasonable manner for which they were not manufactured, warranted or designed, as set forth
in Idaho Code $6- 1406.
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FOURTEENTH DEFENSE
This Defendant made no wananties of any kind, express or implied, to Plaintiff.
FIFTEENTH DEFENSE
Plaintiff, by failing to act reasonably afier the discovery of Plaintiffsblleged injuv,
condition or disability, failed to rnitigate Plaintiffs' damages, if any.
SIXTEENTH DEFENSE
The products mmufacmred, distributed andor sold by Defendant, if any, were sold and,at
,$

c *

the time of the sale, complied with all applicable codes, standards or regulations adopted or
promulgated by the United States, the State of Idaho or any other applicable state standards.
SEVENTEENTH DEFENSE
Defendant claims a setoff as to any potential judgment or award, if any should be given on
behalf of Plaintiff against Defendant, for monies paid by other co-defendants to Plaintiff or any
monies paid to Plaintiff on behalf of this Defendant.
EIGHTEENTH DEFENSE
If Plaintiff was damaged by any product manufactured or distributed by tbis Defendant, this
Defendant nonetheless did not breach any duty to Plaintiff and is not liable for Plaintiffs' alleged
damages because the products, if any, were manufactured and distributed and conformed to the then
current state of the art, and because the then current state of scientific and industrial knowledge, art
and practice was such that Defendant did not know, and could not know, that the products might
pose a risk of harm in their normal and foreseeable use.
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NmETEENTH DEFENSE
The products, if any of this defendant"^ products came in contact with Plaintiff, were not in
a defective condition when they left the possession, custody and control of Defendant, but were fit
and proper for the use for which they were &signed and intended.
TWENTIETH DEFENSE
Plaintiffshlaims are barred due to other health conditions and exposwe to other
h m f u l substances andlor harmful habits, such as smoking.
TWENTY-FIRST DEFENSE
a"*
1

**
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Defendant reserves the right to amend its Answer and to assert additional affirmative
defenses subject to discovery or development of additional proof of evidence supporting the same.
TWENTY-SECOND DEFENSE
Defendant hereby incorporates any and all affirmative defenses set forth by any other
Defendant in this matter.

JURY DEMAND
Defendant hereby relies on Plaintiffs' demand for a jury trial.
WHEREFORE, Defendant prays:
(a)

That Plaintiffs' Complaint be dismissed with prejudice and upon the merits.

(b)

That Defendant be awarded its costs and reasonable attorney fees incurred herein.

(c)

For such other and further relief as the Court deems just.
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DATED this

day of September, 2006.
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CERTIFICATE OF SERVICE
I HEWBY CERTIFY that a true and correct copy of the foregoing was:
/mailed,
postage prepaid
0hand delivered
0Telefax
to the f o l l o ~ n g ,

,

day of September, 2006, and addressed as follows:

James G. Arnold
Peterson, Parkinson & Arnold, PLLC
P.O. Box 1645
390 N. Capital Avenue
Idaho Falls, ID 83403-1645

G. Patterson Keahey
G. Patterson Keahey, P.C.
One Independence Plaza, Suite 6 12
Birmingham, AL 35209

Atty for Plaintiffs

Atty for Plaintiffs

Christopher C. Burke
Greener, Banducci, Shoemaker, PA
The Carnegie Building
8 15 W. Washington Street
Boise, ID 83702-5590

Alan C. Goodman
Goodman Law Office
P.O. Box D
7 17 7th Street
Rupert, ID 83350

Atty for CBS Carp.

Atty for Rupert Iron Works, kc.

Christopher P. Graham
Brassey, Wetherell, Cravvford & Garrett, LLP
P.O. Box 1009
203 W. Main Street
Boise, ID 83702

Murray Jim Sorensen
Blaser, Sorensen & Oleson, Chartered
P.O. Box 1047
285 N.W. Main
Blackfoot, ID 8322 1

Atty for Anchor Packing Co. & Garlock, Inc.

Atty for Steel West, Inc.
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A. Bruce Lasson
At-l;omey at Law
Horizon Plma, Suite 225
1070 Milinc Road
Pocatello, ID 83201

L. Charles Johnson, 111
Attorney at Law
P.O. Box 1725
419 W. Benton
Pocatello, ID 83204- 1725

Atty for Cleaver-Brooks, ITT Industries, Inc., &
P&H Mining Equipment, Inc.

Atty for Crown, Cork 8t Seat Co., Inc.

Gary T. Dance
Lee Radfbrd
Benjamin G. Ritchie
Moffatt, Thomas, Barrett, Rock & Fields,
Chartered
P.O. Box 817
412 W. Center, Suite 2000
Pocatello, ID 83204-08 17

Donald F. Carey
Robert D. Williams
Quane Smith, LLP
2325 W. Broadway, Suite B
Idaho Falls, ID 83402-2948

Atty for FMC Corp., Henry Vogt Machine Co.
and Warren Pumps, Inc.

Atty for Reliance Electric Co. and
Rockwell Automation, Inc.

Gary L. Cooper
Cooper & Larsen
P.O. Box 4229
151 N. 3rd Avenue, 2nd Floor
Pocatello, ID 83205-4229

Steven V. Rizzo
Steven V. Rizzon, PC
1620 SW Taylor Street, Suite 350
Portland, OR 97205

Atty for Paramount Supply Co. and Z m
Industries, Inc.

Atty for Paramount Supply Co. and Zum
Industries, Inc.

C. Timothy Hopkins
Steven K. Brown
Hopkins, Roden, Crockett, Hansen & Hoopes,
PLLC
P.O. Box 51219
428 Park Avenue
Idaho Falls, ID 83405-1219

Kay Andrews
Brown McCarroll, L.L.P.
111 Congress Avenue, Suite 1400
Austin, TX 78701-4043

Atty for Kelly-Moore Paint Co., Inc.
Atty for Kelly-Moore Paint Co., Inc.
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Kent Hansen
Cheri K. Gochberg
Union Pacific Railroad Co.
280 S. 400 W., #250
Salt Lake City, UT 84 101

E. Scott Savage
Ctzsey K. McGaney
Beman & Savage
170 S. Main Street, Suite 500
Salt Lake City, UT 84 101

M y for Union Pacific Railroad

Atty for Union Pacific Railroad

Thomas J. Lyons
Menill& Merrill, Chartered
P.O. Box 991
109 N. Arthur, 5th Floor
Pocatello, ID 83204-0991

Brian Hasper
Attorney at Law
P.O. Box 2838
Twin Falls, ID 83303

Atty for Owens Illinois, Inc.

Atty for Guard-Line, Inc.

David H. Maguire
MAGUIRE & KRESS
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DAVID H. M A C U I E (ZSB# 2 109)
MAGUIM &
SS
1414 E. Center - P.O. Box 4758
Pocatello, Idaho 83205-4758
Telephone: (208) 232-5 167
F m : (208) 232-5 181
Attorney for Defendants A. W. Chesterton
&: Shepard Niles, Inc.

IN THE: DISTRICT COURT OF THE S E T H JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MILDRED CASTORENA, et al.,

-.

~

a

ii

CASE NO. CV-2006-2474-PI

)

DEFENDANT A. W. CHESTERSON
COMPANY'S ANSWER TO
PLAINTIFFS' COMPLAINT

Plaintiffs,

.'":

.$"
r .'

-*

)

vs.

)

GENERAL ELECTRIC; A. W.
CHESTERTON COMPANY; SHEPARD
NILES, INC., et al.,

1
1
1

Defendants.

)

COMES NOW Defendant A. W. Chesterton Company, by and though its attorney, David
H. Maguire of Maguire & Ksess, and answers Plaintiffs' Complaint as follows:
1.

This Defendant denies the allegations in paragraph 1 of the Complaint that relate to

this Defendant.
2.

Paragraphs 2, 3, 4 and 5 of the Complaint are not applicable to this Defendant;

therefore no answer is made thereto.
3.

This Defendant denies the allegations in paragraph 6 of the Complaint.
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4.

Ptuagraphs7,8,9,10,11,12,13,14,15,16,1~18,19,20,21,22,23,24,25,26,

27,28,29,30,31,32,33,34,35,36,37,38,39,40,41,42,43,44,45,46,47,48,49,50,51,52 and
53 of the Complaint are not applicable to this Defendanl; therefore no answer is made thereto.
5.

This Defendant denies the allegations in pasagraph 54 of the Complaint.

6.

Paragraphs 55,56,57,58,59,60,61,62 and 63 of the Complaint are not applicable

to this Defendant; therefore no answer is made thereto.
v--

7.

This Defendant denies the allegations in paragraphs 64, 65, 66 and 67 of the

i
i

Complaint.
8.

Paragraphs 68 and 69 of the Complaint are not applicable to this Defendant; therefore

no answer is made thereto.
9.

This Defendant admits paragraph 70 of the Complaint.

10.

In response to paragraph 71 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.

1 1.

This Defendant denies the allegations in paragraphs 72,73,74,75,76,77 and 78 of

the Complaint.
12.

In response to paragraph 79 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
13.

This Defendant denies the allegations in paragraphs 80,81,82,83,84,85,96,87 and

88 of the Complaint.
14.

In response to paragraph 89 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
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15.

This Defendmt denies the allegations in paragraphs 90, 91, 92 and 93 of the

Complaint.

16.

In response to paagraph 94 of the Complaint, this Defendant incorporates its

previous responses to the preceding paagraphs.
17.

This Defendant denies the allegations in paragraphs 95,96,97,98,99,100,10 1, I 02,

103 and 104 of the Gomplaint.
18.

In response to paragraph 105 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
19.

This Defendant denies the allegations in paragraphs 106,107,108, 109,110 and I I 1

of the Complaint.
20.

In response to paragraph 112 of the Complaint, this Defendant incorporates its

previous responses to the preceding paragraphs.
2 1.

This Defendant denies the allegations in paragraphs 113 and 114 of the Complaint.

22.

In response to paragraph 115 of the Complaint, this Defendant incorporates its

previous responses to the 116, 117,118,I 19,120,121 and 122 of the Complaint are not applicable
to this Defendant; therefore no answer is made thereto.
23.

Paragraphs 123, 124 and 125 of the Complaint are not applicable to this Defendant;

therefore no answer is made thereto.
FIRST DEFENSE
Plaintiffs' Complaint fails to state a claim against this Defendant for which relief may be
granted.

3-29
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SECOND DEFENSE
This Defendant denies each and every allegation of the Complaint not specifically adrniMed
in this Answer.
THIFLD DEFENSE
c-

Plaintiffs' claims may be barred by the doctrines of waiver, estoppel and laches.

,"

$4

FOURTH DEFENSE

4

No acts or omissions of this Defendant caused the damage, injury or disease which Plaintiff
claims to have suffered.
FIFTH DEFENSE
Plaintiffs' negligence equals or exceeds any negligence of this Defendant, and Plaintiffs'
claims are barred by the doctrine of comparative negligence pursuant to Idaho Code $6-801, et seq.
SIXTH DEFENSE

The claims in the Complaint and each Count thereof are barred by the appropriate statute of
limitations, including, but not limited to, Idaho Code $§ 5-216, 5-219,5-241 and 6-1403.
SEVENTH DEFENSE
Plaintiffs' negligence must be compared to the negligence, if any, of Defendants, and
Plaintiffs' recovery, if any, must be reduced, under the doctrine of comparative negligence, by
Plaintiffs' corresponding degree ofnegligenee, pursuant to Idaho Code $6-801, et seq., and 56-1405.
EIGHTH DEFENSE
Plaintiff assumed the risk of any injuries allegedly sustained as a result of exposure to
asbestos-containing products used by or near Plaintiff.
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NNTH DEFENSE
matever damages were illcurred by Plainliff were the result of izllervening m d o r
superceding acts or omissions of parties over whom this Defendmt had no control.
TENTH DEFENSE
Plaintiff did not reasonably rely on any alleged act, failure to disclose or failure to act by this
Defendant,
ELEVENTH DEFENSE
The products manufactured by this Answering Defendant were not unsafe or unreasonably
dangerous.
TWELFTH DEFENSE
Plaintiff was not exposed to, nor did he otherwise come into contact with, any products
manufactured by this ~efendant.
THIRTEENTH DEFENSE
If any loss, damage or detriment occurred as alleged in Plaintiffs' Complaint, or any alleged
cause of action therein, the loss, injwy, damage or detriment was and is a result of the failure of
Plaintiff or other persons to use this Defendant's products, if any were used, in the manner for which
they were intended for use and/or Plaintiffs' and/or other persons' use of this Defendant's products
in an unreasonable manner for which they were not manufactured, warranted or designed, as set forth
in Idaho Code $6-1406.
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FOURTEENTH DEFENSE
This Defendant made no wmanties of any kind, express or implied, to Plkntiff.
FIFTEENTH DEFENSE
Plaintiff, by failing to act reasonably after the discovery of Plaintiffs' alleged injury,
condition or disabiliq, failed to mitigate Plaintiffs' dmages, if any.
SIXTEENTH DEFENSE
The products manufactured, distributed and/or sold by Defendant, if any, were sold and, at
the time of the sale, complied with all applicable codes, standards or regulations adopted or
promulgated by the United States, the State of Idaho or any other applicable state standards.
SEVENTEENTH DEFENSE
Defendant claims a setoff as to any potential judgment or award, if any should be given on
behalf of Plaintiff against Defendant, for monies paid by other co-defendants to Plaintiff or any
monies paid to Plaintiff on behalf of this Defendant.
EIGHTEENTH DEFENSE
If Plaintiff was damaged by any product manufactured or distributed by this Defendant, this
Defendant nonetheless did not breach any duty to Plaintiff and is not liable for Plaintiffs' alleged
damages because the products, if any, were manufactured and distributed and conformed to the then
current state of the art, and because the then current state of scientific and industrial knowledge, art
and practice was such that Defendant did not know, and could not know, that the products might
pose a risk of harm in their normal and foreseeable use.

-
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NINETEENTH DEFENSE
The products, if any of this Defendmt" products came in contact with Plajntiff, were nor in
a defective condition when they left the possession, custody and control of Defendant, but were fit
and proper for the use for which they were designed and intended.
TWENTIETH DEFENSE
Plaintiffs\laims

arc: barred due to other health conditions and exposure to other

h m f i r l substances and/or harmful habits, such as smoking.
TWENTY-FIRST DEFENSE
Defendant reserves the right to amend its Answer and to assert additional affirmative
defenses subject to discovery or development of additional proof of evidence supporting the same.
TWENTY-SECOND DEFENSE
Defendant hereby incorporates any and all affirmative defenses set forth by any otiler
Defendant in this matter.

JURY DEMAND
Defendant hereby relies on Plaintiffs' demand for a jury trial.
WHEREFORE, Defendant prays:
(a)

That Plaintiffs' Complaint be dismissed with prejudice and upon the merits.

(b)

That Defendant be awarded its costs and reasonable attorney fees incurred herein.

(c)

For such other and further relief as the Court deems just.
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DATED this

/'

day of Scptemhcr 2006.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was:

P

mailed, postage prepaid
hand delivered
Telefax

H

to the following, this

4

/b

5

day of September, 2006, m d addressed as follows:

James C. h o l d
Peterson, Parkinson & Arnold, PLLC
P.O. Box 1645
390 N. Capital Avenue
Idaho Falls, ID 83403-1645

C. Fallerson Keahey
G. Patterson Keahey, P.C.
One Independence Plaza, Suite 6 12

Biminghm, AL 35209

Atty for Plaintiffs

Atty for Plaintiffs

Christopher C. Burke
Greener, Banducci, Shoemaker, PA
The C m e g i e Building
8 15 W. Washington Street
Boise, ID 83702-5590

Alan C. Goodman
Goodman Law Office
P.O. Box D
717 7th Street
Rupert, ID 83350

Atty for CBS Corp.

Atty for Rupert Iron Works, Inc.

Christopher P. Graham
Brassey, Wetherell, Crawford & Garrett, LLP
P.O. Box 1009
203 W. Main Street
Boise, ID 83702

Murray Jim Sorensen
Blaser, Sorensen & Oleson, Chartered
P.O. Box 1047
285 N.W. Main
Blackfoot, ID 83221

Atty for Anchor Packing Co. & Garlock, Inc.

Atty for Steel West, Inc.
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A. Bruce Lason
Attorney at Law
Horizon Plaza, Suite 225
1070 Hiline Road
Pocatello, ID 83201

L. Charles Johnson, 111
Attorney at Law
P.O. Box 1725
419 W. Benton
Pocakllo, ID 83204-1725

Atty for Cleaver-Brooks, ITT Industries, Inc., &

A q for Crown, Cork & Seal Go., Inc.

P&H Mining EqGpment, Inc.

J

I.d

Gary T. Dance
Lee Radford
Benjamin 6 . Ritchie
Moffaa, Thomas, Barrett, Rock & Fields,
Chartered
P.O. Box 817
412 W. Center, Suite 2000
Pocatello, ID 83204-0817
Atty for FMC Gorp., Henry Vogt Machine Co.
and Warsen Pumps, Ine.

Donald F. Carey
Robert D. Williams
Quane Smith, LLP
2325 W. Broadway, Suite B
Idaho Falls, ID 83402-2948

Atty for Reliance Electric Co. and
Rockwell Automation, Inc.

Gary L. Cooper
Cooper & Larsen
P.O. Box 4229
151 N. 3rd Avenue, 2nd Floor
Pocatello, ID 83205-4229

Steven V. Rizzo
Steven V. Rizzon, PC
1620 SW Taylor Street, Suite 350
Portland, OR 97205

Atty for Paramount Supply Co. and Zurn
Industries, Inc.

Atty for Paramount Supply Co. and Zusn
Industries, Inc.

C. Timothy Hopkins
Steven K. Brown
Hopkins, Roden, Crockett, Hansen & Hoopes,
PLLC
P.O. Box 51219
428 Park Avenue
Idaho Falls, ID 83405-1219

Kay Andrews
Brown McCarsoll, L.L.P.
111 Congress Avenue, Suite 1400
Austin, TX 78701-4043

Atty for Kelly-Moore Paint Co., Inc.
Atty for Kelly-Moore Paint Go., Inc.
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Kent Hansen
Cheri IS. Gochberg
Union Pacific Railroad Co.
280 S. 400 W., #250
Salt Lake City, UT 84101

E. Scott Savage
Gasey K. McGarrey
Beman& Savage
170 S. Main Street, Suite 500
Salt Lake City, UT 84 101

Atly for Union Pacific Railroad

Atty for Union Pacific Railroad

Thomas J. Lyons
Merrill & Merrill, Chartered
P.O. Box 991
109 N. Arthur, 5th Floor
Pocatello, ID 83204-0991

Brian H q e r
Aaorney at Law
P.O. Box 2838
Twin Falls, ID 83303

Atty for Owens Illinois, Inc.

Atty for Guard-Line, Inc.

T
I

8

i

$

\,

David H. Maguire
MAGUIRE & KRESS
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Donald J. Farley
ISf3 Nl561, d~f@~hallfarIeyc o n

WALL, FAKLEY, OBERRECHT 8t BLANTON, P.A.
702 West Idal~o,Suite 700
Post Office Box 1271
Boise, Idaho 83701
Telephone: (208) 395-8500
Facsimile: (205) 395-8585
\ni 313 541 1 Answet Cdrforcr~adoc

Attorneys for Defendant NIBGO Inc.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MILDRED CASTORENA, Individually and
as Spousc and Personal Representative of
the Estate of Ted Castorena; ALENE
STOOR, Indiv~duallyand as Spouse and
Personal Representative of the Estate of
Jo1111 D. Stoor; STEPHANIE BRANCH,
Ii~dividually and as Personal Representative
ofthe Estate of Robert Branch, Jr.;
ROBERT L. HRONEK; MARLENE
KISLING, Individually and as Personal
Representative of the Estate of William D.
Frasure; NORMAN L. DAY,

Case No. CV-2006-2474-PI
DEFENDANT NIBCO, BK@.'S
ANSWER TO COMPLAINT AND
DEMAND FOR JURY 'I'KIAL

Plaintiff,
vs.
GENERAL ELECTRIC, AMERIVENT,
SALES, INC., ALASKAN COPPER
WORKS, AMERIVENT SALES, INC.,
ANCHOR PACKING COMPANY, A.W.
CHESTERTON COMPANY, BABITT
STEAM SPECIALTY CO., BECHTEL
aka: SEQUOIA VENTURES, BECHTEL
CONSTRUCTION COMPANY, INC.,
BULLOUGH ABATEMENT, INC., BELL
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& GOSSETT, CERTAINTEED

CORPORATION, C1,EAVER-BROOKS a
Division of Aqua Ghem, Inc., COOPER
CROUSE-HINDS, COOPER
WDUSTRIES, CRANE CO., C R O W
CORK & SEAL COMPANY, ING.,
CUTLER HAMMER, INC., EBONY
CONSTRUCTION CO., INC., EMERSON
ELECTRIC CO., INC., FAIRBANKS
MORSE PUMP COWORATION, FMC
CORPOKATION (Hamer), FOSTER
WHEELER COMPANY, CARLOCK
INCORPOKATED, GOULD
INCORPORATED, GOULDS PUMPS
TRADING CORP., GUARD-LINE, INC.,
HENRY VOGT MACHINE CO., HILL
BROTHERS, HONEYWELL, INC., IMO
INDUSTRIES, INDUSTRIAL HOLDING
CORPORATION, ITT INDUSTRIES,
INC., INCERSOLL-RAND COMPANY,
JOIHNSTON PUMPS, KELLY-MOORE
PAINT COMPANY, INC., PILKINGTON
NORTH AMERICAN, INC. f/Md LIBBY OWENS FORD, METROPOLITAN LIFE
INSURANCE COMPANY, NIBCO, INC.,
N W A Northern Indiana Brass Co.,
NORDSTROM VALVE COMPANY,
OBIT INDUSTRIES, INC., OWENSILLINOIS, INC., P&H CRANES, a M a
HARNISCHFEGOR CORPORATION,
PARAMOUNT SUPPLY COMPANY,
PAUL ROBERTS MACHINE SUPPLY
DIVISION, ADVANCED INDUSTRIAL
SUPPLY, INC., fikla POCATELLO
SUPPLY, INC., PROKO INDUSTRIES,
INC., PROKO INDUSTRIES, INC.,
RAPID AMERICAN, RELIANCE
ELECTRIC MOTORS, ROCKWELL
AUTOMATION, INC., RUPERT IRON
WORKS, SACOMA-SIERRA,
SCHNEIDER ELECTRIC, SHEPARD
NILES, INC., SIEMENS ENERGY &
AUTOMATION, INC., STEEL WEST,
INC., STERLING FLUID SYSTEM
(Peerless Pumps), UNION CARBIDE
CORPORATION, UNION PACIFIC
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RAILROAD, VlACOM ING., WARREN
PUMPS, ENG.. WESTmCHOUSE
ELECTRIC CORPORATION, ZURN
CNDUSTRIES, INC., arid Does I through
IV,
Defendants.
COMES NOW Defendant NIBCO, Inc., aikia Northern Indiana Brass ("'NIBCO") by and
through its counsel of record, Hall, Farley, Oberrecht &t Blanton, P.A., in answer to Plaintiffs'
Complaint (hereafier "Pfaintiffs~omplaint") on file herein, answers, alleges, and states as
follows:
1.

4,C:

Answering paragraph I of Plaintiffs' complaint, NIBCO admits only that it is a

foreign coryoration organized and existing under the laws o f a state other than Idaho. NIBCO is
without knowledge or information sufficient to form a belief as to the truth of the allegatiolis
contained therein relating to other Defendants and, therefore, denies the same. NIBCO denies all
remaining allegations contained in paragraph I to the extent they are directed toward NIBCO.

2.

Answering paragraphs 2 through 38 of Plaintiffs' Complaint, NIBCO is without

knowledge or information sufficient to form a belief as to the truth of the allegations relating to
the Plaintiffs or Defendants other than NIBCO and, therefore, denies the same.
3.

Answering paragraph 39 of Plaintiffs' Complaint, NIBCO admits only that it is a

foreign corporation organized and existing under the laws of a state other than Idaho.
4.

Answering paragraphs 40 through 63 of Plaintiffs' Complaint, NIBCO is without

knowledge or information sufficient to form a belief as to the truth of the allegations relating to
the Plaintiffs or Defendants other than NIBCO and, therefore, denies the same.

5.

Answering paragraph 64 of Plaintiffs' Complaint, NIBCO denies the allegations

to the extent they are directed at NIBCO. NIBCO is without kiiowledge or information sufficient
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to form a belief as to the truth of the remaining allegations relating to Dekudmts other than
NIBGO and, therefore, denies the same.
6.

Al2swering paragaphs 65 through 70, NIBCO denies the allegations to the extent

they are directed at NIBCO. NIBCO is without knowledge or information sufficient to fonn a
belief as to the truth of the remaining allegations as they relate to other Defendants and,
therefore. denies the same.
7.

Answering paragraph 7 1 of Plaintiffs' Complaint, NIBGO incorporates by

rckrence its responses to the preceding paragraphs ofPlaintiffs7 Complaint.

8.
\

3

Answering paragraphs 72 through 78 of Plaintiffs' Complaint, NIBCO denies :he

allegations to the extent they are directed at NIBCO.

NIBCO is without knowledge or

\\

3

information sufficient to form a belief as to the truth of the remaining allegations as they relate to
other Defendants and, therefore, denies the same.
9.

Answering paragraph 79 of Plaintiffs' Complaint, NIBCO incoqorates by

reference its previous responses to the preceding paragraphs of Plaintiffs' Complaint.
10.

Answering paragraphs 80 through 88 of Plaintiffs' Complaint, NIBCO denies the

allegations to the extent they are directed at NIBCO.

NIBCO is without knowledge Gr

information sufficient to form a belief as to the truth of the remaining allegations contained
therein as they relate to other Defendants and, therefore, denies the same.
11.

Answering paragraph 89 of Plaintiffs' Complaint, NIBCO incorporates by

reference its previous responses to the preceding paragraphs of Plaintiffs' Complaint.
12.

Answering paragraphs 90 through 93 of Plaintiffs' Complaint, NIBCO denies the

allegations to the extent they are directed at NIBCO.
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NIBCO is without knowledge or

infomation sufficient to form a belief as to the truth of the remaining allegatior~sas they reIate to
other Defendailts and, therefore, denies the same.
13.

Answering paragaph 94 of Plai~itiffs' Co~nplaint, NIBCO incorporates by

reference its previous responses to the preceding paragraphs of Plaintiffs' Complaint.
14.

Answering paragraphs 95 through 104 of Plaintiffs' Complaint, NIBCO denies

the allegations ta the extent they are directed at NIBCO. NIBGO is without knourledgc or
information sufficient to f o m a belief as to the truth of the remaining allegations as they relate to
other Defendants and, therefore, denies the same.

."1

$\

15.

Answering paragraph 105 of Plaintiffs' Complaint, NIBCO illcofporates by

reference its previous responses to the preceding paragraphs of Plaintiffs' Complaint.
16.

Answering paragraphs 106 through I1 1 of Plaintiffs' Complaint, TU'IBCO denies

the allegations to the extent they are directed at NIBCO. NIBCO is without knowledge or
information sufficient to f o m a belief as to the truth of the remaining allegations as they relate to
other Defendants and, therefore, denies the same.
17.

Answering paragraph 1 12 of Plaintiffs' Complaint, NIBCO incorporates by

reference its previous responses to the preceding paragraphs of Plaintiffs' Complaint.
18.

Answering paragraphs 113 and 114 of Plaintiffs'Complaint, NIBCO denies the

allegations to the extent they are directed at NIBCO.

NIBCO is without knowledge or

information sufficient to form a belief as to the truth of the remaining allegations as they relate to
other Defendants and, therefore, denies the same.
On the basis of the above, and for fbrther answer by way of defense, NIBCO alleges as
follows:
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FIRST DEFENSE
Plaintiffs have failed to commence this action within the time required by the applicable
statutes of limitation, including Idaho Code §$ 5-2 18, 5-2 19 and 6-1303.

SECOND DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were solely and proximately
caused by, or contributed to by, the negligence of Plaintiffs, which either bars or reduces
Plaintiffs' recovery herein if any, under the laws of coinparative negligence and comparative
fault.

THIRD DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were the sole and proximate
result of an unavoidable accident.

FOURTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were solely and proximately
caused by the negligence or other conduct of one or more of the other Defendants above-named,
or by the negligence or other conduct of some person, corporation, association, go\/ernme~ital
unit, or legal entity not presently a party to this lawsuit, and for whose negligence or fault is not
liable or responsible. The fault or negligence of any tortfeasors, whether or not parties herein
must be compared under Idaho law.

FIFTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were solely and proximately
caused by Plaintiffs when they assumed and voluntarily exposed themselves to specific and
appreciated risks pursuant to the doctrines of volenti non fit iniuria and assumption of the risk,
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for which Plaintiffs are barred from recclvery of' damages, or, in tbc alternative, fbr wl;jch
Plaintiffs9 recovery be reduced.

SIXTH DEFENSE
Plaintiffs' Complaint fails to statc a claim against NIBCO upoil w h ~ c hrelief may be
@anted.

SEVENTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were proximately caused in
P\

\"

whole or in part by the abnormal use and/or unintended use and/or misuse of a product, for

42
1

which NIBCO is not accountable.

EIGHTH DEFENSE
Plaintiffs' claims against NIBCO are barred by laches and/or waiver andlor estoppel.

NINTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were directly and proximately
caused by the actions of fellow servants of Plaintiffs.

TENTH DEFENSE
Whatever damages Plaintiffs may have suffered, if any, were due solely or in part to the
failure of Plaintiffs' employers to take adequate precautions and provide Plaintiffs with a safe
place to work.

ELEVENTH DEFENSE
NIBCO expressly denies that Plaintiffs inhaled injurious quantities of asbestos fibers
from products manufactured and/or sold by NIBCO. Any products for which NIBCO might he
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held legally accountable and which Plaintiffs allegedly used or were exposed to, if any, were not
in the same condition as when sold, having been materially altered after the sate and prior to the
use or exposure as alleged.

TWELFTH DEFENSE
Any asbestos-containing products, machinery or equipment for which NIBGO might be
held legally accountable and which are alleged to have caused Plaintiffs" injury, were
manufactured in compliance with and supplied pursuant to government contracts and reasonably
precise government and/or military specifications promulgated and approved by the United
States g o v e ~ m e n t .These specifications may have required the use of asbestos in such products,
machinery or equipment. Accordingly, NIBCO may be immune from liab11it.yfor any injury or
death suffered by Plaintiffs as consequence of exposure to asbestos in such products, machinery
or equipment.

THIRTEENTH DEFENSE
Any products which NIBCO is alleged to have manufactured, hrnislied, distributed,
supplied and/or sold, if used in the fashion alleged, all of which is specifically denied, were so
manufactured, furnished, distributed, supplied and/or sold in conformity with the then state of
medical art and the prevailing standards of the industry. The state of the medical, scientific and
industrial knowledge, art and practice was at all material times such that NIBCO neither
breached any duty owed to the Plaintiffs, nor knew or could have known, that any such products
presented a foreseeable risk of harm to the Plaintiffs in connection with asbestos exposure from
the normal and expected use of such products.

FOURTEENTH DEFENSE
Plaintiffs' claims against NIBCO are barred, as the h a m , if any, alleged was caused afier
any product's useful safe life had expired.

FIFTEENTH DEFENSE
NIBCO's liability, if any which is specific all^^ denied, is not joint and several under Idaho
law.

SIXTEENTH DEFENSE
This Court lacks personal jurisdiction over NIBCO. There is no allegation that NIBCO
committed a tortuous act in tile State of Idaho or that Plaintiffs were exposed to alleged asbestos
in the State of Idaho.

SEVENTEENTHDEFENSE
Plaintiffs' claims are barred, in whole or in part, as a result of Plaintiffs' failure to
mitigate their alleged damages, if any. As a result: of Plaintiffs' failure to exercise due diligence
to mitigate their loss, injury or damages, the amount of damages to which Plaintiffs are entitled,
if any, should be reduced by the amount of damages which would have otherwise been
mitigated.

The liability of NIBCO, if any, was secondary, passive and subordinate to the primary,
active and intervening causation of the negligent acts and/or omissions of other Defendants, for
which NIBCO is not liable.
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NINErI'EEIVTHDEFENSE
That this action should be d~s~nisscd
or transferred to another court pursuant to the
doctrine of forum non conveniens, or because of irnpropcr venue in this Court.

TWENTIETH DEFENSE:
Plaintiffs have f j ~ l c dto jorn indispensable or necessary parties.

TCVENTY-FIRST DEFENSE
Plaintiffs were employed by kllowledgeable and sophisticated employers. Any duty

NIBCO may have had to warn Plaintiffs of any potential harm incident to the norn~aluse of
products, which duty is denied, was or should have been discharged by Plaintiffs' e~nplopers
intervening duty to give Plaintiffs any required warnings.

TWENTl7-SECOND DEFENSE
In so far as Plaintif-fs intend to assert a claim for punitive damages, actions seeking the
imposition of punitive damages are limited or barred procedurally and substa~itivelyand the
allegations fail to cornply with Idaho law, are further essentially criminal in nature and entitle

NIBCO to the rights given to a Defendant in criminal proceedings under the Fifth, Sixth, Eighth
and Fourteenth Alnendrneilts of the United States Constitution, and comparable provisions of the
Idaho Constitution. Procedures in a civil action such as the present action, which deny such
rights to a Defendant, include, among other things, permitting proof of the factual predicate for
imposition of punitive damages by less than proof beyond a reasonable doubt.
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TWENTY-THIRD DEFENSE
The ~mposltion of punitive damages constitutes a denial of due process and equal
protectiorl of thc laws In violation of the Fifth and Fourteenth Amendments of the United Stakes
Constitution, and comparable provisions of the Idaho Constitution.

TWENTY-FOURTH DEFENSE

".i
Gi"

The impositiol~of punitive damages is in~permissiblyvague, imprecise and inconsistent
in violatron of rights guaranteed under the Fifth and Fourteenth Amendments of' the United
States Constitution, and comparable provisions of the Idaho Constitution.

TWENTY-FIFTH DEFENSE
There was no privity of contract between Plaintiff and NIBCO.

TWENTY-SIXTH DEFENSE
NlBC'O alleges that, on information and belief, Plaintiffs named NIBCO in this litigation
without reasonable product identification and without a reasonable investigation; accordingly,
NIBCO requests reasonable expenses, including its attorney's fees incurred as a result of the
filing and maintenance by Plaintiffs of this bad faith action.

TWENTY-SEVENTH DEFENSE
NIBCO alleges that Plaintiffs' injury, damage or loss, if any, was proximately caused by
one or inore unforeseeable, independent, intervening or superseding events beyond the control,
and unrelated to any conduct of NIBCO. Any actions or omissions of NIBCO were superseded
by the negligence and wrongful conduct of others.
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T\VENTY-EIG1-ITf.f DEFENSE
Upon infomation and belief Plaintiffs' injuries, if any, were caused by acts, conduct or
circu~nstancesof an unknown or indeterminate character and nature. By reason of the foregoing,
it is impossible to dctemine facts as to time, place and causal relationship and, therefore, ;is a
matter of law, Plaintiffs' claims are barred.

TWENTY-NINTW DEFENSE
Plaintiff's claims and damages, if any, are barred or limited by the Idaho Tort Refonn
Act

5 6- 1601, et sey.
THIRTIETH DEFENSE
Plaintiffs' claims for punitive damages in this action violate the provisions of Idaho Code

$ 6- 1604(2).

Plaintiffs' damages, economic and non-economic, if any, are limited to the amount
permitted by Idaho statutes at the time of the wrongful acts, if any.

THIRTY-SECOND DEFENSE
NIBCO did not act individually or engage in concert of action with any one or more of
the other Defendants for the purpose of accomplishing an unlawful purpose or to accomplish
some purpose, that was unlawful or by unlawful means. Plaintiffs did not suffer any injury as a
result of NIBCO's actions or inactions, and Plaintiffs cannot recover under a theory of civil
conspiracy.
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THIRTY-TIXIRD DEFENSE
Plaintiffs' claims are barred as a matter of public policy inasmuch as the social utility and
public benefit of asbestos-co~itainingproducts out weigh any alleged risks of any such products.

THIRTY-FOURTH DEFENSE
This Defelidant claims as a set off as to any potential judgrnent or award on behalf ofPlaintiffs against this Defendant for any monies paid by other co-Defendants or lion-parties at
fault to Plaintiffs or to any monies paid to Plaintiffs on behalf of this Defendant or any benefits
received or owed to Plaintiffs by any state or federal insurance or worker's compensation h n 3 or
pro gram.

THIRTY-FIFTH DEFENSE
If it is determined Plaintiffs used asbestos-containing products, which products or
components of these products, were sold by, or on behalf of, or at the behest of the United States
of America, then this Defendant is entitled to any sovereign or governmental immunity available
to the United States of America.

THIRTY-SIXTH DEFENSE
If Plaintiffs have received, or is now, or subsequently becomes entitled to recover, any
compensation or benefits from any source in connection with the h a m alleged in the complaint,
the amount of damages, if any, which may be recoverable from this suit shall be diminished by
the amount of said recovery, compensation or benefits to the extent they are coliiateral sources
under Idaho law.
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THXKTY-SEVENTH DEFENSE
The claims against this Defendant are precluded because the products sold, manufactured
or distributed by it that contained asbestos, if any, were manufactured in accordance with
governmental specification that required the inclusion of asbestos.

THIRTY-EICEITW DEFENSE
L

/'j
ck

NIBCO incorporates by reference any additional defenses interposed by any other
Defendants herein to the extent such defenses are applicable to it.
FURTHER ANSWERMG Plaintiffs' Complaint, NIBCO does hereby specifically
resesve the right to amend its answer by way of adding additional affirn~ativedefenses,
counterclaims, cross-claims, or by instituting third party actions, as additional facts are obtained
through fbture investigation and discovery.

PRAYER FOR RELIEF
WHEREFORE, having fully answered Plaintiffs' Complaint, Defendant NIBCO prays
for relief as follows:
1.

Plaintiffs' Complaint be dismissed with prejudice, or in the alternative a judgment

be entered in favor of NIBCO;
2.

NIBCO be awarded its costs disbursements incurred and reasonable attorney fees

incurred herein, pursuant to Idaho Code $3 12-120, 12-121 and Rule 11 I.R.C.P.
3.

For such other and further relief as the Court deems just equitable.

DEMAND FOR JURY TRIAL
NIBCO demands a trial by jury of all issues so triable herein pursuant to Idaho Rules of
Civil Procedure 38(b) and NIBCO will not stipulate to a jury of less than twelve (12) people.
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DATED this f

b

day of September, 2206,

HALL, FARLEY, OBERRECHT
& BLANTON, P.A.

Attorneys for ~ e f e n d a n l ' ~ 1Inc.
~~0
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CERTIFICATE OF SERVICE
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1 HEREBY CERTIFY that on the
day of September 2006, I caused to bc served a
true copy of the -firregoing DEFENDANT NIBGO, INC.'S ANSWER TO COMPLAINT, by
the method indicated below, and addressed to each of tlie following:
James C. Arnold
PE TERSEN, PARKINSON
& ARNC~I~Z),
PLLC
390 N. Capital Avenue
P. 0. Box I645
Idaho Falls, ID 83403-1 645
Fax: (208) 522-8547

2
-

C . Patterson Keahey
R. P/-\rr~Rsoru
KEAI-IEY,
P.C.

L

One Independence Plaza, Suite 61 2
Birmingham, ALA 35209
Fax: (205) 871 -0801

-

-

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

U.S. Mail, Postagc Prcpaid
Hand Delivered
Overnight Mail
Telecopy

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Thomas Lyons
Merrill & Merrill
109 N. Arthur, 5"' Floor
P 0 Box 991
Pocatello, ID 83204-0991
ilttovuzey f i r , Owens-lllinois, h e .

U.S. Mail, Postage Prepaid
Hand Delivered
Ovenlight Mail
Telecopy

W. Marcus Nye
Kacine, Olson & Nye
201 E. Center
P 0 Box 1391
Pocatello, ID 83204-1 391
Attorneys .for Advanced Indzlstrial Supply,
Inc.
David El. Maguire
Maguire and Kress
1414 E. Center
P 0 Box 4758
Pocatello, ID 83205-4758
Attorneys for W. Cl~estertonCompany and
Guard-Line, Irzc.

-4L
-
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U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecop y

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Murray J. Sorenen
Blaser, Sorensen & Oleson
285 NW Main
P 0 Box 1047
Blackfoot, ID 8322 1
Attorneyfor Steel West

&

\-I

b3'

Wayne Woodard
Greener & Banducci
8 15 W. Washington
Boise, ID 83702-5590
Attorney for Certai~zteedCorporation and
Union Carbide Corporation

3

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Chistogher Graham
Brassey Wetherell Crawford & Garrett
203 W. Main Street
P 0 Box 1009
Boise, ID 83702
Attorney for Garlock Incorporated a ~ d
Anchor Packing Company

U.S. Mail, Postage Prepaid
Wand Delivered
Overnight Mail
Telecopy

Bruce Larson
Horizon Plaza Suite 225
1070 Hiline Road
Pocatello, ID 83201
Attorneys for
P&N Cranes, &a
Namishcchfegor corporation and Cleaver Brooks a
division of AQUA Chem, Inc.
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U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

A

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

L. Charles Johnson I11
419 W Benton
P 0 Box 1725
Pocatello, ID 83204
Attorney for Crown Cork & Seal Company,

-

Inc.
Gary Coo er
151 N. 3>venue, 2ndFloor
P 0 Box 4229
Pocatello, ID 83205-4229
Attorney for Paramount Supply company
and Zurn Industries, Inc.

B

L
-
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U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Chistopher Burke
Greener & Banducci
8 15 W. Washington
Boise, ID 83702-5590
Allfotney for CBS Viucom/~estingho21:se,
Pilkington North America, Inc. and Ingersoll-Rand
Cowany

Ifi

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Steven K. Brown
Hopkins, Roden Crockett
428 Park Avenue
P O Box 51219
Idaho Falls, ID 83405-1219
Attorneys for Kelly-&ore Paint Company,

L

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

X_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Inc.
Lee Radkrd
MoEatt Thomas
101 S. Capitol Blvd., 10'"' Floor
P 0 Box 829
Boise, ID 8370 1-0829
Attorneysfor FMC Corporations

-

&

Donald Carey
Quane Smith
2325 W. Broadway, Suite B
Idaho Falls, ID 83402-2948
Attorneys for R o c h e l l Automation, Inc.

-

Gary Dance
Moffatt Thomas
101 S. Capitol Blvd., 10' Floor
P 0 Box 829
Boise, ID 8370 1-0829
Attorneys for Warren Pumps and Henry
Vogt Machines
Lee Radford
Moffatt Thomas
101 S. Capitol Blvd., 10"' Floor
P 0 Box 829
Boise, ID 8370 1-0829
Attorneys for I;MC Corporations

&
-

-
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U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

Gary Dance
Moffatt Thomas
101 S. Capitol BIvd., 10'" Floor
P 0 Box 829
Boise, ID 83701 -0829
Attorneys for ninrrer~ Purnps and F1erw-y
yogt Machi~es

Attorneys for Defendant NIBCO Inc.
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